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ENDANGERED SPECIES ACT OVERSIGHT 


TUESDAY, DECEMBER §&, 1981 


U.S. SENATE, 
CoMMITTEE ON ENVIRONMENT AND Pusiic WorKS, 
SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION, 
Washington, D.C. 
The subcommittee met, at 9:45 am., in room 4200, Dirksen 
Senate Office Building, Hon. John H. Chafee (chairman) presiding. 
Present: Senators ee, Gorton, and Mitchell. 


OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR 
FROM THE STATE OF RHODE ISLAND 


Senator Cuargee. Good morning everyone. 

As most of you know, appropriations for the Endangered Species 
Act of 1973 must be reauthorized by October 1, 1982. To begin the 
reauthorization process, we scheduled these oversight hearings to 
examine how the act is being implemented, where the act is work- 
ing well, land ads have arisen, and what, if any, legislative 
changes are needed. 

The act is a far-reaching one that affects many people. As with 
ay regulatory law, some people feel that the law goes too far. 
Others feel that it does not go far enough. Criticism from both 
sides of the spectrum is, on occasion, a pretty good indication you 
are right where you ought to be. 

Those of you with reasonable concerns and problems with the 
act, as written or as implemented, have an opportunity to be heard, 
and we will do what we can. 

I do ask that generalized statements be avoided as much as possi- 
ble. In other words, avoid generalized statements oe fear as 
to what the act can or cannot do, fear as to how the act may be 
used in any particular situation. This isn’t a new piece of legisla- 
tion. We are dealing with something that has been on the books 
since 1973. We have had more than 8 years of experience with it, 
and experience teaches us if and where changes in the law are 
needed. ] do not find  lbler ace statements of fear or hypothetical 
situations helpful in this instance. 

So, if there are problems, let's document them. It is time we 
raised the level of the debate about this law to the arena of facts 
and intellectually honest discussion. Too often, in my judgment, 
the debate has centered around arguments based on emotionalism 
or undocumented fear. 

Also, we need specific suggestions. Statements such as “Add 
flexibility to the listing process” aren't very helpful. We will be 
drafting a reauthorization bill after these hearings. This is the op- 
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portunity for those who are being heard or wish to be heard to 
affect that process. 

For those of you who do not have specifics with you today, I urge 
you to get them to us by January 8. The administration, because of 
the multiagency review process they must go through, has until 
January 20. We need these suggestions in time to draft a bill that 
will be introduced when we return at the end of January. This 
timetable will give each of you time to review and analyze the bill 
prior to hearings that will follow introduction of the legislation. At 
those hearings you can tell us what a fine job we did or, in case 
that isn’t quite the way you feel, you have an opportunity to sug- 
gest how we haven’t been as successful as we might have been. 

The importance of the Endangered Species Act and the need for 
timely reauthorization is beyond dispute. At the November 16, 
1981, Strategy Conference on Biological Diversity convened by the 
State Department, it was noted by James L. Buckley, who I am 
pleased to note was a former member of this committee and is now 
Under Secretary of State for Security Assistance, Science and 
Technology, that, ‘‘the needless extinction of a single species can be 
an act of recklessness. . . . By permitting high rates of extinction 
to continue, we are limiting the potential growth of biological 
knowledge. In essence,” said Secretary Buckley, “the process is tan- 
tamount to bookburning; but it is even worse in that it involves 
books yet to be deciphered and read.” In his opening speech to the 
conference, Buckley also argued that, “We need to impress upon 
public consciousness that extinction is an act of awesome finality.” 
And that really is a very accurate statement, extinction is an act of 
awesome finality. It is final and forever. 

I look forward to the testimony of our distinguished witnesses. 
We are delighted to have Mr. Robert Jantzen testifying here today 
as a member of the panel. Mr. Jantzen is, of course, the Director of 
the U.S. Fish and Wildlife Service. And I believe, Mr. Jantzen, out- 
side of your confirmation hearings this is the first time you have 
been here testifying on a piece of legislation. 

Mr. JANTZEN. Mr. Chairman, that is correct. This is my maiden 
voyage. 

nator CHAFEE. Great. We are delighted you are here, and we 
are pleased you are in that position, and Mr. William Stevenson, 
Deputy Assistant Administrator for Fisheries in the National 
Marine Fisheries Service of the Department of Commerce, and 
Mrs. Carol Dinkins, Assistant Attorney General in the Land and 
Natural Resources Division of the Department of Justice. 
why oom we proceed in that order. Mr. Jantzen, why don’t you 
ead off? 


STATEMENTS OF ROBERT JANTZEN, DIRECTOR, U.S. FISH AND 
WILDLIFE SERVICE, DEPARTMENT OF THE INTERIOR; WIL- 
LIAM H. STEVENSON, DEPUTY ASSISTANT ADMINISTRATOR 
FOR FISHERIES, NATIONAL MARINE FISHERIES SERVICE, DE- 
PARTMENT OF COMMERCE; AND CAROL DINKINS, ASSISTANT 
ATTORNEY GENERAL, LAND AND NATURAL RESOURCES DIVI- 
SION, DEPARTMENT OF JUSTICE 


Mr. JANTZEN. Thank you, Mr. Chairman. 
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I have provided a copy of my testimony for the record, and if J 
could I would like to summarize, starting about midway through 


Mr. JANTZEN. Mr. Chaisman: last June we began an effort to col- 
lect information concerning the implementation of the act in prep- 
aration for congressional consideration of reauthorization legisla- 
tion. In August, Vice President Bush announced the second list of 
existing regulations to be reviewed pursuant to the regulatory 
reform effort being undertaken under section 3(i) of Executive 
Order 12291. This list included the Endangered Species Act. Ac- 
cordingly, the decision was made to combine the reauthorization 
preparation and regulatory review into one effort. 

On September 18, 1981, the Service published in the Federal Reg- 
ister a notice requesting comments on the act. Letters Peg eae | 
this notice and a ge of the Executive order were sent to Fed 
agencies, State fish and game agencies, and private organizations. 
We also met with industry groups, environmental groups, and con- 
gressional staffs to identify and discuss isaues. 

The comment period closed on October 17, 1981. We have sum- 
marized all the comments received in response to the Federal Reg- 
ister notice as of November 27, 1981. A summary of those com- 
ments will be provided for the record. (See p. 83.) 

While we were gathering public comments, we also requested the 
assistance of the regional offices of the Fish and Wildlife Service in 
gathering data and statistics on how various sections of the act 
have been functioning. 

Based on the comments that we received, priority issues have 
been identified and a listing of these appears in a press release 
dated November 10, 1981. Issues assigned a lower priority included 
those issues which are less significant and can be resolved through 
policy changes and others which were simply information-gather- 
ing topics to prepare us better for questioning during upcoming 
reauthorization hearings. 

Since we are still in the analysis stage of our review, I am not 
prepared at this time to offer specific recommendations or options 
concerning the need for amendments to the act. I would, however, 
like to identify for you several major issues which we are review- 
ing. 

The first is whether it is desirable to continue to designate criti- 
cal habitat. 

The concept of critical habitat has often been perceived by the 
public as tantamount to the designation of an inviolate preserve, 
which would forbid or curtail all human activities in the designat- 
ed area. Because of this perception, there has often been strong 
resistance to the designation of critical habitat by local residents 
and commercial interests. In response to this concern, Congress in 
1978 required that an analysis be performed prior to the listing of 
critical habitat to determine the economic impact of the designa- 
tion. As a result of public resistance and the analysis requirements 
of the 1978 amendments, critical habitat designation has added sig- 
nificantly to the complexity of the listing process. 

Some commentors felt that due to these problems critical habitat 
should be eliminated; others felt that it should be retained. Thus, 
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one of the issues that we will be considering as a result of the com- 
ments is whether there should be a different method of protecting 
habitat needed for critical life stages, such as nesting habitat for 
sea turtles or migratory birds, while at the same time alerting Fed- 
eral agencies and the public to the existence of this habitat. 

A second issue which we are examining concerns whether eco- 
nomic considerations should be addressed in the listing of species. 
A number of comments that we received expressed the view that a 
balance between economic and biological needs should be applied to 
the listing of species. Others disagreed and felt that economics 
should not be applied at all to listing, or that it should be applied 
only during the exemption process. 

Another issue upon which we received comments was the exemp- 
tion process itself. Some expressed the view that the current proc- 
ess is too time consuming. Others felt that the process should not 
be changed inasmuch as it has never been used. We are currently 
ise at the exemption process to determine if changes are war- 
ranted. 

A fourth issue which we are reviewing is whether there should 
be a procedure under the act for listing a special category of ex- 
perimental populations of fish, wildlife, and plants. One of the most 
effective means for achieving the recovery of a species is through 
reintroduction into its historical range. The whooping crane is one 
outstanding example. Reintroduction is also one of the most diffi- 
cult recovery tasks to implement, however. Several States ex- 
pressed concern that since the act does not treat experimental pop- 
ulations differently than wild populations, State wildlife and land 
management options available in an area where reintroduction has 
occurred would be altered or eliminated. The concern has also been 
re that the Service may use reintroduction to declare criti- 

habitat and remove State management prerogatives. Conse- 
quently, some States are reluctant to approve reintroduction. Thus, 
we are reviewing suggestions for an “experimental” category for 
reintroduction of listed species. 

Another issue that is of great concern to the States is the effect 
of CITES on their fish and wildlife management programs, as ex- 
emplified in the bobcat situation. As you know, Mr. Chairman, the 
bobcat, lynx, and river otter were included under appendix II of 
CITES under broad listings of entire families of species. Therefore, 
although these animals are not listed as threatened or endangered 
in this country, CITES requires the Scientific Authority to issue a 
“no detriment” finding before they can be exported. Originally the 
Scientific Authority felt that there was insufficient data to make a 
finding and proposed a complete ban, but later agreed to permit ex- 
poration on a quota basis. Subsequently, it was decided that if a 

tate had developed an adequate management program for these 
species, export would be allowed without limit. 

At least from a philosophical standpoint, this decision, especially 
with regard to the bobcat, is unacceptable to many States, who feel 
that the Federal Government is interfering with their management 
prerogative for resident species. This was particularly true since 
most States felt that the bobcat should not be listed under CITES 
at all. On the other hand, some conservation groups feel that the 
Federal Government has not done enough under CITES to protect 
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bobcat populations. Defenders of Wildlife has sued the Department 
to invalidate the Scientific Authority’s findings on bobcat exports. 
The district court placed an injunction on exports for this harvest 
year until the Scientific Authority can show that it is basing find- 
ings on reliable population estimates. The matter is presently pend- 
ing before the court. Thus, the effect of CITES on States’ manage- 
ment programs is another issue we will be examining. 

In addition to addressing concerns raised by the public, we will 
be examining the general implementation of the act by the Service 
and the National Marine Fisheries Service in order to insure that 
our procedures are consistent. 

We feel these issues and others that have been raised warrant 
further examination. Accordingly, the Service is preparing an anal- 
ysis of the comments received and will evaluate a full spectrum of 
options for addressing these comments. Those options will range 
from no change, to policy revision, to regulatory revision, to statu- 
tory change. Data were gathered in order to fairly evaluate the 
pros and cons of each option. Policy decisions on these issues have 
not yet been made within the Department. When these decisions 
are made, care will be taken to give primary consideration to the 
resource, to be responsive to the public comment where possible, 
and to always evaluate the factual record. Ultimately, the 
Department’s recommendations will be forwarded to OMB for 
review within the administration. 

Mr. Chairman, according to our current schedule, the adminis- 
tration should be prepared to make recommendations to Congress 
concerning the need for statutory changes in the act by early next 
year. I look forward to having the opportunity to come back at that 
time and discuss our recommendations fully with you. 

pce Chairman, that is the end of my summary. I have with me 

Dr. Hester, who is the Deputy Director of the Fish and Wild- 
te rvice, and Mr. Ron Lambertson, who is the program manager 
for this particular program, to help answer specific questions that 
you might have. 

Senator CHaFEE. Thank you very much, Mr. Jantzen. My thought 
would be to go through the panel and then we can address ques- 
tions to the panel. 

Two of our distinguished members of this subcommittee have 
just arrived. If you, Senator Gorton or Senator Mitchell, have an 
opening statement, we would be glad to hear it. 

Senator Gorton. No opening statement. 

Senator MITcHELL. No opening statement. 

Senator CuaFee. Therefore, it would be my suggestion to proceed 
with Mr. Stevenson and Mrs. Dinkins, and then we will come back 
and ask questions. 


STATEMENT OF WILLIAM H. STEVENSON 


Mr. STEVENSON. Thank you, Mr. Chairman. Good morning. 

For the sake of brevity, Mr. Chairman, we have supplied a copy 
of my testimony to the committee and, with your permission, I 
would prefer to just summarize the issues that we have raised in 
the testimony rather than going through all of the activities that 
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the Department of Commerce has taken in implementing the En- 
dangered yeas Act for the past couple of years. 

Senator CHAFEE. That will be fine. If you are on a certain page in 
your summary, it will be helpful if you would refer us to that page. 

Mr. STEVENSON. I would suggest, Mr. Chairman, we go to page 15 
and just discuss the issues. 

The issues that we feel need to be considered are the use of sec- 
tion 7 and section 9 and a relationship between these two sections. 

Under the Department of Commerce’s interpretation of the exist- 
ing provisions of the Endangered Species Act, Federal agencies re- 
ceiving ‘‘no jeopardy” biological opinions from either the National 
Marine Fisheries Service or the Fish and Wildlife Service under 
section 7 may remain subject to the taking prohibitions of section 
9. Consequently, a Federal agency or an individual receiving Feder- 
al authorization could face civil or criminal liability for any tak- 
ings of listed species incidental to the Federal or federally author- 
ized action, even though a “no jeopardy” biological opinion on the 
agency action was issued. Although the National Marine Fisheries 
Service rarely has been involved in a section 7 or 9 conflict situa- 
tions, the problem may occur in federally authorized activities such 
as Outer Continental helf oil and gas development and navigation 
channel dredging. The National Marine Fisheries Service is exam- 
ining this issue to determine the most appropriate resolution to the 
problem. 

Senator CHAFEE. On that particular point, Mr. Stevenson, be- 
cause I am afraid we will lose it, is that a theoretical problem or 
actual problem? For instance, you say it has never arisen. Can Mr. 
Jantzen or one of your assistants respond? Has it ever arisen with 
you? This seems to fall into the category of hypotheticals I was dis- 
cussing in my opening statement. We really don’t want to spend 
too much time with “what ifs’”—we have had this act for 8 years 
now. We have a long worry list, and I don’t think we want to add 
things that don’t happen to that worry list. 

Mr. LAMBERTSON. Mr. Chairman, I am Ron Lambertson. 

It has happened in a theoretical context. Somebody says “what 
if.” Our response has been if someone complies with section 7, 
there is no problem. We have asked our Solicitor’s Office for an 
opinion, and I believe we have a draft opinion that has now been 
prepared which, in our view, it resolves this issue. 

Senator CHAFEE. All right, fine. 

I am not shooting you down, Mr. Stevenson, but we have so 
many real problems. Let us keep our attention focused on those as 
much as possible. 

Mr. STEVENSON. I would like to call your attention, Mr. Chair- 
man, to a problem that we have had in the Cape Canaveral Chan- 
nel in dealing with the Corps of Engineers on a corps permit for 
dredging in which a “no jeopardy” opinion was given on that 
dredging. Soon after the dredging was initiated, sea turtles were 
taken. The dredging operations were halted temporarily while the 
corps and NMFS discussed ways to minimize sea turtle injury and 
mortality such as sweeping the channel ahead of the dredging oper- 
ation to remove sea turtles from the path of the dredge. After con- 
ducting a thorough review of the case to determine whether pros- 
ecution under section 9 was warranted, NMFS determined that in 
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light of the corps cooperation, and the extensive measures adopted 
by the corps to protect the threatened turtles, that prosecution 
would not serve the purposes of the act. So, although this issue has 
rarely arisen up to this circumstances for it to take place do exist, 
and we are attempting to address this problem administratively. 

Senator Cuargg. Mrs. Dinkins, maybe you could address that sit- 
uation when you give your testimony. 

s. Yes, sir, I would be glad to. 

Senator Cure Go ahead, Mr. Stevenson. 

Mr. Stevenson. In the section 7 regulations, on page 16, section 
7 of the act was amended in 1978 and 1979 but the regulations im- 
plementing those amendments have not been promulgated. We 
worked, and are continuing to work, with the Fish and Wildlife 
Service to develop draft regulations, which are reviewed by other 
Federal agencies and modified several times to streamline the con- 
sultation process and to eliminate overly burdensome require- 
ments. Although both the National Marine Fisheries Service and 
the Fish and Wildlife Service have used the draft regulations for 
guidance, the lack of enforceable regulations has caused confusion 
and misunderstandings about the role and responsibilities of Feder- 
al agencies under section 7 of the act. Federal agencies must under- 
stand and participate fully in the consultation process for the proc- 
ess to be effective. The National Marine Fisheries Service believes 
that any new regulations that are promulgated must provide other 
Federal agencies with the ‘appropriate guidance for meeting their 
responsibilities under section 7 of the act, and must provide suffi- 
cient guidance to enable Federal agencies to consult with the Serv- 
ices 80 as to avoid most conflict between the conservation of endan- 
gered and threatened species and the proposed actions of Federal 
agencies. 

To summarize, I believe that the Endangered Species Act has 
worked well with respect to marine species. Although some issues 
remain, generally we expect to resolve these issues administrative- 
ly. The need for further regulatory and statutory changes now is 
under review within the administration, as my colleagues from the 
Fish and Wildlife Service have indicated, and we will inform the 
bare aire of the results of the review upon its completion. 

Mr. Chairman, this concludes my summary of the Department’s 
formal statement. I thank you. I would like to take this opportuni- 
ty to introduce Mr. Richard Roe, who is the Acting Director of the 
Office of Marine Mammals and Endangered Species, who I have 
brought along. 

Senator Cnaree. Mr. Roe, we are delighted you are here. 

Mrs. Dinkins, please proceed. 


STATEMENT OF CAROL E. DINKINS 


Mrs. Drnarns. Thank you, Mr. Chairman. 

The Land and Natura! Resources Division in the Department of 
Justice is very interested in assuring that we have an effective en- 
forcement program under the Endangered Species Act. Since we 
created, 2 years ago, the Wildlife and Marine Resources Section 
within the division, we have prosecuted about 70 Endangered Spe- 


8 


cies Act cases. We have been involved in 140 forfeiture cases, and 
we have defended 13 major cases under the act. 

We are very interested in assuring that effective law enforce- 
ment continues under the Endangered Species Act. There are a 
ni—nber of issues that we are giving attention to within the Justice 
Department, and when we have concluded that review and final- 
ized certain recommendations, we will communicate those to the 
subcommittee. 

One of the things that we are interested in, in particular, is the 
area of criminal penalties under the Endangered Species Act. We 
supported revisions to the Lacey Act which were recently passed 
because we are concerned about large-scale smuggling and traffick- 
ing in endangered species. 

Senator CHAFEE. We want to give our thanks to the Justice De- 
partment for their support on that. I was thrilled that it went sail- 
ing through the House and the President signed it. It is probably 
too early for any efforts to have been undertaken under the new 
act. 

Mrs. Dinkins. Yes, sir, it just was signed very recently, but we 
did appreciate those amendments. 

Under the current law, an Endangered Species Act violation may 
be punished as a felony under the Lacey Act amendments, or as a 
misdemeanor if we prosecute under the Endangered Species Act 
itself. It appears that the penalties for similar offenses and the de- 
terrent effect to commercial violators are inconsistent under those 
two acts. So.we are studying the interrelationship of the penalty 
Brovisions) and we may recommend specific amendments at a later 

ate. 
' Another area where we have been concerned is with regard to 
the injunctive authority of the Attorney General. Private citizens, 
under section 11, have injunctive capability but the Attorney Gen- 
eral is not specifically provided Federal enforcement authority by 
injunction. We believe that if an injunction were available, that we 
could resolve conflicts between a potential project and a species 
before the harm occurred, rather than relying on prosecution for a 
violation after the species has been damaged. 

We have been studying the citizen suit provision and want to 
mention that. Under section 11(g), private parties may sue to 
enjoin any violation of the act. The scope of relief thus is very 
broad. Citizen suit provisions in other environmental statutes gen- 
erally limit private enforcement rights to enjoining violations of 
specific statutory prohibitions. We are reviewing the citizen suit 
provisions under the Endangered Species Act in reference to other 
environmental laws, and we may also make specific recommenda- 
tions for amendments at a later date. 

I am concerned as well about the broad authority of the courts to 
award attorneys’ fees to private plaintiffs under the citizen suit 
provision. These fees are potentially available to any party, .with- 
out regard to whether the party has prevailed in the litigation. 

We have several other matters of concern with regard to enforce- 
ment. One involves the preemption of State regulation of threat- 
ened or endangered species. The degree to which a State may regu- 
late endangered species more stringently than the Federal Govern- 
ment is important to criminal enforcement under the Lacey Act. 
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We have a recent case in California which may also impact 
criminal enforcement of the act. The Department of the Interior 
has interpreted the act to allow regulation of resident or indig- 
enous species. But the eastern district of California recently upheld 
against a constitutional challenge the validity of a California stat- 
ute which regulates nonindigenous species. Some clarification may 
be proposed in the future. 

There is ambiguity in enforcement under the grandfather clause 
of the act. We have argued that the act does not authorize commer- 
cial dealings in endangered species even if they were held noncom- 
mercially on December 28, 1973. The courts have taken conflicting 
views of that provision, and you may wish to consider clarification 
of the exemption. 

With regard to the question that you raised about a conflict po- 
tential between section 7 and section 9, I think you might want to 
consider it in terms, first, of the Attorney General’s enforcement 
powers and, second, as to what may happen under the citizen suit 
provision of the act. We are not prepared to recommend that a leg- 
islative solution is necessary. We believe that the Attorney Gener- 
al, through our Division, exercises prosecutorial discretion, and we 
believe if an appropriate and full section 7 consultation has been 
engaged in and if the parties have not violated the recommenda- 
tions that were perhaps attached to a permit, for example, that 
there would not be any cause to prosecute, to bring any type of an 
action. There may be cases, of course, where we would decide to 
prosecute because somebody acted outside the scope of his authori- 
ty. On the other hand, there may be potential for citizen suits 
under this part of the act. However, we have taken the position in 
the division, but we have never been called upon to take it in liti- 

ation, that a private litigant would not be able to show irrepara- 
le injury to a species on a set of facts that did involve a proper 
consultation. 

We look forward to providing more specifics on things we may 
think need to be changed in the act, and I appreciate the chance to 
be with you today. 

Senator Cuargge. Thank you, each of you, very much. I would 
again request the various ceperupente to get your recommenda- 
tions to us by January 20 so that we can proceed with the drawing 
up of the reauthorization bill which will be introduced. We will 
then, obviously, have hearings on it. But we want to proceed with 
this rapidly in the next year. 

Mr. Jantzen, I want to ask you a question dealing with your com- 
ments on the exemption committee. As I understood what you said, 
people don’t go to the exemption committee. Has no one gone to 
the exemption committee since Grayrocks and Tellico? Are they 
the only situations that have gone to the exemption committee? 

Mr. ERTSON. Yes, Mr. Chairman. As you know, those two 
were mandated by Congress. 

Senator CHAFEE. They were mandated under the law anyway. 

Well, you can look at the facts two ways. You can look at it one 
pay. It is so complicated people don’t go there; or you can look at it 
and conclude that the consultation process is working and thus it is 
not necessary to go to the exemption committee. Which way do you 
want to look at it? 
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Mr. Lampertson. Mr. Chairman, I think there is a little of both 
there. I think the consultation process has been quite effective. 
There aren’t that many irresolvable conflicts. But we are aware of 
a few situations where people did have an irresolvable conflict and 
did express the consultation process would not solve their problem 
in an adequate time frame, 

Senator CHAFEE. Could you give me an illustration, to explain 
why somebody would throw in the towel and not go to the exemp- 
tion committee? 

Mr. LaAMBERTSON. One example could be a problem with timing. 
Because of financing requirements, a project may have to be under- 
taken within a certain time frame. The exemption process could 
take over a year to complete and people could feel that time frame 
is incompatible with their financing requirements. 

Senator CuHares. Now, what about when we build this gas pipe- 
line down from Alaska. Most of the route is going to follow the ex- 
isting oil line and then branch off and go to Canada. Then they 
will follow the roadbed of the Al-Can Highway. 

Mr. LAMBERTSON. For the most part, we understand that is cor- 
rect. 

Senator CHaFee. Could potential problems exist there? I suppose 
it is a possibility. 

Mr. LamMBerTson. Any large project like that has the potential 
for problems, but we have been working very closely with the spon- 
sors of projects like that to be sure they resolve any potential con- 
flicts before they occur. We have been successful with informal con- 
sultation by working with the project sponsors to make sure prob- 
lems don't become irresolveable conflicts. 

Senator CHAFEE. How many listings do you have for critical habi- 
tat? 

Mr. LAMBERTSON. I don’t have that exact figure with me. There 
aren’t very many, though, Mr. Chairman. 

(The following information was subsequently supplied:] 

U.S. DEPARTMENT OF THE INTERIOR, 
FisH AND WILDLIFE SERVICE, 
Washington, D.C., January 15, 1982. 
In Reply Refer To: FWS/OES. 
Hon. Joun H. Craver, 


Chairman, Subcommittee on Environmental Pollution of the Committee on Environ- 
meniand Public Works, U.S. Senate, Washington, D.C. 

Dear Mr. Chairman: In response to questions posed at the recent Endangered Spe- 
cies Oversight Hearings, we are pleased to provide the following information: 

1. How many Critical Habitats have been listed since the enactment of the Endan- 
gered Species Act of 1973? 

In the years 1975, 0; 1976, 6; 1977, 16; 1978, 8; 1979, 3; 1980, 14; and 1981, 3; for a 
tota) of 40. 

2. What is the timing and taxonomic breakdown of species listed since enactment 
of the 1973 Act? 
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Please let us know if you wish any further information on these or other matters. 
Sincerely yours, 
Rosert A. Jantzen, Director. 
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on the List of Endangered 
and Threatened Species 
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As the Natlon's principal conservation agency, 
the Department of the Interior has responsibility for 
most of our nationatly owned public lands and natural 
resources. This includes fostering ihe wisesi use of 
our land and water resources, protecting our fish and 
wiidlite, preserving ihe environmental and cultural 
values of our national parks and historical places, and 
providing for ihe enjoyment of life ihrough outdoor 
recreation. The Depariment assesses our energy and 
mineral resources and works to assure that their 
development is in the best interests of all our people. 
The Department also has a major responsibility for 
American Indian reservation communities and for people 
who live in Island territories under U.S. administration. 


Cover: fuphorbia skottsbergii vat. kalaeloana. 
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Placing Animals and Plants on the 
List of Endangered and Threatened Species 


The Endangered Species Act of 1972 is one of the most 
far-reaching wildlife conservation laws ever enacted by 
any nation. It is mainly carried out by the U.S. Fish and 
Wildlife Service, in conjunction with cooperating States 
and other Federal agencies. T}.2 Service shares responsi- 
bility for administering the 1973 Act with the National 
Marine Fisheries Service (for marine species), while the 
Animal and Plant Health Inspection Service enforces 
regulations governing the import and export of Endan- 
gered and Threatened plants. 


Nearly 300 native American mammals, birds, reptiles, 
fishes, plants, and other life forms (as well as nearly 500 
foreign species) have been placed on the U.S. List of 
Endangered and Threatened Wildlife and Plants and 
now receive protection under the Act. A species can be 
listed under one of two categories, Endangered or 
Threatened, depending upon its status and the degree of 
threat posed to it. An “Endangered” species is one that 
is in danger of extinction throughout all or a significant 
portion of its range. A ‘‘Threatened” species is one likely 
to become Endangered in the foreseeable future. 


When a species is proposed for Endangered or Threat- 
ened status, areas essential to its survival or conservation 
are also proposed for protection as ‘Critical Habitat,”’ 
when appropriate. In most cases, therefore, the listing 
process includes a Critical Habitat determination. 


The listing process, which is explained in this publica- 
tion, is a basic function of the Service’s Endangered 
Species Program. Once this has been accomplished, 
other activities such as law enforcement, research, and 
land management, are undertaken to enhance the spe- 
cies’ chances for recovery and survival. All those efforts 
contribute to the benefit of the species and assist the 
program in achieving its ultimate goal—to restore ani- 
mals and plants to the point where they are no longer 
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either Endangered or Threatened and can be removed 
from the list. 


The Process for Listing with Critical Habitat 


To list a species and to determine its Critical Habitat, the 
Fish and Wildlife Service follows a painstaking legal 
process known as a “‘rulemaking (or regulatory) proce- 
dure.”’ This procedure is followed by Federal agencies to 
propose and later adopt regulations that have the effect 
of law and apply to all persons and agencies under the 
jurisdiction of the U.S. , 


When biological evidence concerning a species’ status is 
not conclusive enough to justify a listing proposal, the 
process may begin with publication of a ‘‘notice of 
review,” soliciting more information on the species from 
any source. This (and all other notices throughout the 
rulemaking process) is published in the Federa/ Register, 
a daily Federal Government publication. - 


If and when information is sufficient to warrant listing 
consideration, the Fish and Wildlife Service (or, for 
marine species, the National Marine Fisheries Service) 
then publishes a ‘‘proposed rulemaking’ in the Federa/ 
Register, proposing to list the animal or plant as Endan- 
gered or Threatened and, if appropriate, to designate 
Critical Habitat for the species. At this and every other 
stage of the listing process, all interested parties are 
encouraged to comment on the proposal (generally a 
60-day period is provided), and to attend any public 
meetings or hearings held on the proposal. 


The listing procedure involves the public, the scientific 
community, the States, other Federal agencies, and 
sometimes foreign governments. To make sure that all 
interested members of the public are aware of a propos- 
al, the Service issues news releases and special mailings, 
and informs the scientific community and other Federal 
and State agencies of the notice. In addition, the Service 
publishes as a legal notice a summary of any Critical 
Habitat proposal in a newspaper serving the area. 
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If a proposed rulemaking includes Critical Habitat, the 
Service holds a public meeting on the proposal within 
the area in which a particular Critical Habitat is located 
in each State. A more formal public hearing may be held 
after the public meeting in each State in which the 
Critical Habitat is proposed. Any member of the public 
may request a hearing be held. Requests must be made 
in writing no later than 15 days after a scheduled public 
meeting. In certain cases, the Service may schedule a 
hearing on its own about 15 days after the public 
meeting. 


Following the public comment period and public meet- 
ings on a proposal to list a species and its Critical 
Habitat, the information received during those times is 
analyzed. Based on the best available biological and 
economic data, a final rulemaking may then be pub- 
lished. The ruling generally becomes effective 30 days 
after publication in the Federa/ Register. After a species 
is listed, its status is reviewed at least every 5 years to 
insure that Federal protection is still warranted. 


While the Service may initiate listing proposals, such 
actions also may start as petitions from individuals or 
organizations. Indeed, anyone may file such a petition— 
supported with adequate biological data—under the 
Endangered Species Act. See p. 7 for suggested data 
outline. 


Criteria for Listing a Species 


A species is added to the list when it is determined that 

its existence is threatened by one or more of the 

following factors: 

© The present or threatened destruction, modification, or curtailment 
of the species’ habitat or range. 


© Overutilization for commercial, sporting, scientific, or educational 
purposes. 
© Disease or predation. 


© The absence of regulatory mechanisms adequate to prevent the 
decline of a species or degradation of its habitat. 
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© Other natural or manmade factors affecting the species’ continued 
existence. 


Criteria for Critical Habitat ‘ 


Critical Habitat includes the areas of land, water, and air 
space required by an Endangered or Threatened species 
for its normal needs and survival. In determining the 
specific areas needed for each species, biologists consid- 
er the physical and biological features essential to its 
conservation. 


Habitat characteristics which may require special man- 
agement or protection are also considered. Usually, 
Critical Habitat includes only the habitat occupied by a 
species during some part of its life cycle, but sometimes 
areas outside of the species’ current range are also 
included when they are considered essential to its con- 
servation or survival. 


The following physiological, behavioral, ecological and 
evolutionary requirements are considered: 
* space for individual and population growth and for narmal behavior, 


* flood, water, air, light, minerals, of other nutritional or physiological 
requirements; 


* cover or shelter, 


4 


sites for breeding, reproduction, rearing of offspring, germination, or 
seed dispersal, and, generally, 


» habitats that are protected from disturbances or are representative of 
the histone geographical and ecological distributions of listed spe- 
cies. 


After a particular area is identified as appropriate Critical 
Habitat for biological reasons, additional information on 
economic and other impacts associated with the desig- 
nation is gathered. This information is requested from 
appropriate Federal agencies, States, and other knowl- 
edgeable entities. 


With every listing proposal which includes a Critical 
Habitat designation, the Service prepares a draft impact 
analysis which considers the beneficial or detrimental 
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economic and other impacts of the Critical Habitat 
designation. This document és available to the public at 
the time the proposed rule is published in the Federa/ 
Register. 


Certain areas may be excluded from the Critical Habitat 
designation if the Secretary of the intertor or Commerce 
decides that the economic benefits of exclusion 
outweigh the benefits of conserving the areas. Such 
areas would not be excluded, however, if their exclusion 
would result in extinction of the species. 


Critical Habitat designations affect only federally author- 
ized activities and are made primarily to assist Federal 
agencies in localing endangered species and in fulfilling 
their responsibilities under the Act for conserving them. 
Private activities on non-Federal lands are not restricted 
by the Endangered Species Act unless direct harm to 
listed wildlife would result. 


Although private or State lands may be designated as 
Critical Habitat, the designation does not make the area 
a “wilderness sanctuary’ or close it to human activity. In 
cases when disclosing the exact location of a rare 
species could make it more vulnerable to collecting or 
disturbance, the Service may decide it would not be 
prudent to determine Critical Habitat for a particular 
species. 


Suggested Criteria to Petition for Listing 


Anyone may petition to have a species placed on the 
List of Endangered and Threatened Wiidlife and Plants. 
The Act requires that substantial information to warrant 
review must be included with such a petition. Below is a 
suggested outline for submitting fisting data. 


I. General Information 
A. Present and past distribution 
B. Estimated numbers 
C. Ecological requirements; natural history; limiting 
factors 


G. 
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. Habitat: physiographic, botanical, zoological; in- 


cludes general considerations as well as specific 
associations 

Systematic status—especially if there is some 
question regarding status or nomenclature 
Significance of special considerations 
Reproductive pdtential in captivity or by other 
manipulative methods . 


Reasons for Consideration 


A. 
B. 
Cc. 


D. 
E. 


Range or habitat destruction or modification— 
past, present, or future 

Overuse for commercial, sporting, scientific, or 
educational purposes 

Depletion through disease, predation, or grazing 
Inadequate laws or regulations 

Other natural or manmade factors affecting exist- 
ence 


Additional Comments 


A. 


Status recommended based upon prognosis for 
survival 

Recommendations for actions (short-term and 
long-term) to enhance the survival possibilities of 
the species 

Critical Habitat recommendation—both written 
and on topographical maps, if available 


. Any other pertinent remarks 


Data for petitions should be sent to: 


Office of Endangered Species 
U.S. Fish and Wildlife Service 
Deparment of the Interior 
Washington, D.C. 20240 
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Senator Cuaree. Is there some kind of a priority system regard- 
ned your listings, in other words, mammals first, or anything like 
that? 


Mr. LAMBERTSON. Yes, there is, Mr. Chairman. At the present 
time and in the past we have had a priority system that looks at 
two primary features, first, the degree of threat to the species and, 
second, to give higher taxa, such as a class or full species, protec- 
tion over population and subspecies. Those were the two primary 
criteria we looked at to determine the priority for listing. During 
this last year we estimated that we hea approximately 50 species 
in the higher category, that is high degree of threat, full species. 
The question then became what priority do we use within that 
grouping to determine which goes on the list first, and the decision 
was made to go with the higher life form, then lower life form, 
within those categories. 

Senator CHAFEE. In other words, a California condor is more im- 
portant than a snail darter? 

Mr. LAMBERTSON. I wouldn’t say it is more important. 

Senator CHAFEE. It would get higher priority? 

Mr. LAMBERTSON. In that process it would, yes, sir. 

Senator CHAFEE. Or the grizzly? 

Mr. LAMBERTSON. Yes. 

Senator CHAFEE. But don’t we run into a problem? It seems to 
me biologists have said, the foundation of any ecosystem is what 
you might call the lower life forms, and if you don’t have them at 
the bottom of the chain of life, where are you when you get further 
up the chain? 

Mr. LAMBERTSON. Well, sir, there is no doubt that the lower life 
forms are a very important part of the ecosystem, and our priority 
system was not intended in any way to say they are not an impor- 
tant part of the ecosystem. However, when you have a limited re- 
source, and in some groups, such as beetles, well over 1 million spe- 
cies, we have to make some choices as to which higher priority spe- 
cies should be listed. We have to have some system for determining 
which are more important. 

Senator CHAFEE. I am not being critical. I think you have a 
tough job. 

Senator Mitchell, do you have any questions? 

Senator MIiTcHELL. Yes, I do. Thank you, Mr. Chairman. 

Mr. Stevenson, in your statement you identified two issues, one 
which you titled section 7 regulations, and you described the prob- 
lems that have arisen because there have been no final regulations 
implementing the amendments of 1978 and 1979. My question is, 
Why haven’t there been final regulations? 

Mr. STEVENSON. It has been my understanding there have been 
differences of opinion on the regulations drafted to implement the 
amendments to the act. Those regulations have been under discus- 
sion by all of the Federal agencies involved. We have been working 
very closely with the Fish and Wildlife Service on getting those 
particular set of regulations out. The delay has been due to the dif- 
ference of opinion within the various agencies about specific details 
of in the proposed regulations to effect the amendments. 

Senator MITCHELL. Is there any prospect that the regulations will 
be issued in the near future? 
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Mr. SrEvENSON. We anticipate that they will be promulgated 
within the near future. I am not sure whether it will be before the 
act comes up for reconsideration by the Congress or not. 

Senator Mrtcue.z. Did you want to address that, Mr. Jantzen? 

Mr. JANTZEN. If 1 might, sir. 

Senator MIrcHeEL_. Yes, sir, go ahead. 

Mr. JANTZEN. In February we sent a copy of the proposed draft 
regulations to all the Federal agencies for comments. We have in- 
corporated their suggestions into a new draft. However, since Con- 
gress will be reviewing and possibly eransanary | the act in conjunc- 
tion with reauthorization, we have postponed further action on the 
regulations until the Congress has completed its review. Otherwise, 
if we proceeded ahead, we might find ourselves in a situation of 
spending considerable time and then having to go back and redo it 
again r Congress has come to whatever decision it is going to in 
the reauthorization process. 

Senator MrtTcHELt. So, in effect, nothing final will happen in this 
area until Congress acts then? 

PS Mr. JANTZEN. Yes, sir, we are trying to keep the cart behind the 
orse. 

Senator Mrrcnez.y. Mrs. Dinkins, you are appearing here today 
on behalf of the Department of Justice; is that correct? 

Mrs. Dinxrns. That is correct. 

Senator MrrcHe.u. I was very interested in Nal statement on in- 
junctive authority in which you urged the Department be given 
greater injunctive authority. You are aware that your boss, the At- 
torney General, about a month ago made a speech in which he was 
Mer critical of the Federal courts, a speech to which I took, and 
still take, strong exception. But one of the criticisms he made was 
that the Federal courts are excessively using and abusing their 
powers under injunctive authority, and that it is a goal of this ad- 
ministration, as he put it, to curb the Federal courts, which accord- 
ing to him are doing ali kinds of awful things in our society. With 
that in mind, do you still recommend that the Government be 
given the right to seek injunctive relief, which would, of course, 
only tead to more injunctions in the Federal court? 

Mrs. Dinkins. Senator Mitchell, I was present when Attorney 
General Smith delivered that speech, and I appreciate what you 
are saying. In this specific case, we believe that it would be better 
for endangered species if we had specific authorization to seek in- 
junctions so that we could prevent harm, rather than simply pros- 
ecuting somebody who engaged in it. 

Senator MrtcHety. And you are not worried about some Federal 
judge abusing this authority if you come in and seek an injunction? 

rs. Dinkins. I believe we can craft our request for relief in such 
& way it will not be a problem. 

Senator Mrrcue... I agree with you and not your boss. 

Senator Cuarzz. Any criticism Attorney General Smith had of 
the bench were not retroactive to the extraordinary capability of 
district court judges of the past. 

Senator MrTcHELL. I thank you, Mr. Chairman. 

Let me ask Mr. Jantzen just a couple of questions. 

Mr. Jantzen, in your statement you said that, “Since 1978 we 
have listed a total of 148 species,” and Mr. Lambertson discussed 
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the priority system in eepone to Senator Chafee’s question. Do 
you have a breakdown on how many of those were plants and ani- 
mals? 

Mr. LAMBERTSON. We don’t have that with us; we could provide it 
for the record. 

Senator MircHELL. Could you do that? 

Mr. JANTZEN. Certainly. 

(The information requested follows:] 


Species Listep in Fiscat Years 1978-81 


Fiscal year 1981—October 1980 through September 1981: Animals, 1; plants, 3. 

Fiscal year 1980—October 1979 through September 1980: Animals, 23; plants, 33. 

Fiscal year 1979—October 1978 through September 1979: Animals, 30; planta, 5. 

Fiscal year 1978—October 1977 through September 1978: Animals, 23; plants, 18. 

Totals for species: Animats, 77; plants, 59. 

Senator MircHe.i. You also indicated at a later point in your 
statement that since 1979 you have engaged in approximately 2,100 
formal consultations and some informal, and of all these consulta- 
tions jeopardy has only been found in 154. Does that mean that 
they all have been resolved or are there still some conflicts which 
remain unresolved and you have only completed a portion of the 
consultations? 

Mr. JANTZEN. Senator, I will let Mr. Lambertson answer that 
question. Before he does though, as I understand it, in those cases 
where jeopardy was found, in most instances there were reasonable 
and prudent alternatives which were available and which were im- 
plemented. So, even though there was a finding of jeopardy, it did 
not mean that the project was halted. 

Senator MITCHELL. I understand that. 

Mr. JANTZEN. There may have been some cases where alterna- 
tives weren't available and I will let Mr. Lambertson address those. 

Senator MrtcHeti. I guess what I am saying, you described a 
total number of consultations and a small number in which jeop- 
ardy has been found. My question is, so I can understand fully the 
impact of that statement, Are all of the consultations resolved so 
that this is an accurate final figure with respect to the number in 
which jeopardy was found, or do there remain a portion of the total 
unresolved so that the number in jeopardy may, upon completion 
of the total number, increase somewhat? Do you follow the ques- 
tion? 

Mr. LAMBERTSON. It is a very difficult question to answer. First, 
we don't have a mechanism to go back and monitor the project; we 
are putting that in place. Also as the Director has indicated in 
almost all of the situations jeopardy opinions were given, there 
were reasonable and prudent alternatives available, and many 
times there were quite minor additional features or alterations to 
the project which avoided jeopardy. In addition to that, there are 
some projects that were not completed, and in those cases it is diffi- 
cult to determine to what extent the Endangered Species Act was a 
factor in the noncompletion of that project. There are very few I 
am aware of in that category. It could be a combinatiuon of finan- 
cial and other problems that precluded the projects from going to 
completion. It would be very difficult for us to tell whether or not 
the Endangered Species Act was the primary reason for it not 
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being completed, but we are attempting to make that kind of deter- 
mination right now. 

Senator MrrcHe.t. Well, I appreciate that because that is very 
informative. I guess IJ didn’t make my question clear. What your 
answer dealt with was the practical effect of jeopardy findings. 
What I am trying to get at is to determine whether or not this 
rate—you have 1.5 percent of the cases in which a consultation oc- 
curred, formal or informal, in which jeopardy was found. I guess I 
am trying to find out with respect to the 98.5 in which jeopardy 
was not found, has the consultation been completed so this is actu- 
ally an accurate 1.5 percent in that total? Are there still a number 
unresolved so the rate of cases in which jeopardy might be found 
could be higher than 1.5 percent? 

Mr. LAMBERTSON. No; the figure I ‘gave you includes resolved 
cases. 

Senator MrrcHeEL. Just one more question, and I will yield. 

Senator Gorton. I have no questions. 

Senator MITCHELL. Just one more for Mr. Jantzen. I understand, 
Mr. Jantzen, that the Service recently clarified the regulatory defi- 
nition of the term “harm’’ under section 9; is that correct? 

Mr. JANTZEN. Yes, sir. 

Senator MrrcHE... Would you describe the change and also, more 
importantly, tell us what practical difference, if any, in administer- 
ing the Act and enforcing the act this will make? 

Mr. JANTZEN. Yes, sir. Mr. Chairman, if I could, I would like to 
have Mr. Lambertson address that because I was not on board at 
the time that happened. But, as I understand it now, the definition 
requires that there be a linkage between an action taken and harm 
to the species, whereas the previous definition did not necessarily 
provide for that linkage. Mr. Lambertson can go on from there. 

Mr. LAMBERTSON. That is correct. Under the first definition, it 
could have been construed that environmental modification even 
though it did not have a nexus to the species, could have been 
grounds for criminal] prosecution under section 9. The new defini- 
tion requires some nexus between the actual modification of the 
habitat or environment and the impact on the species. 

Senator MITCHELL. Are you able at this time to evaluate what 
effect this will have on enforcement? It seems clear that it will 
have a restricting effect. That is not necessarily bad. But are you 
able yet to evaluate that? 

Mr. LAMBERTSON. No; we haven't. In the 8 years of the act, we 
are only aware of one situation where this definition came up in a 
confrontational sort of case. It is another one of those problems 
that is to a large extent, hypothetical; what if this kind of thing 
happened? But we can’t tell yet how big an impact this is going to 
have on administering the program. 

Senator MITCHELL. Could I ask, Mrs. Dinkins, if you are aware of 
this and if you are able to assess from the standpoint of the litigat- 
ing arm what effect this will have on enforcement? 

Mrs. Dinkins. I believe we would have taken that into considera- 
tion in terms of prosecuting anyone in any event. I think this 
simply helps clarify what we have in the way of a thought process. 
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Senator Mitcue.t. In other words, in evaluating a case in which 
there was no nexus, you probably would not have prosecuted that 
case? 

Mrs. Dinkins. I think that is correct. 

Senator MITCHELL. You don’t like to loge cases any more than 
anyone else. 

Mrs. Dinkins. No; we prefer to bring cases we think are really 
meaningful. 

Senator MitcHe... Thank you, Mrs. Dinkins, Mr. Stevenson, Mr. 
Lambertson, and Mr. Jantzen. 

I have no further questions, Mr. Chairman. 

Senator CuaFEE. Thank you, Senator Mitchell. 

Mr. Jantzen, I would like to refer you to page 6 of your testimo- 
ny in which you say, and I find this very, very encouraging, 

Since 1979 we have engaged in approximately 2,100 formal consultations and 
7,500 informal consultations. Of these 9,600 consultations, jeopardy has only been 
found in 154, or approximately 1.5 percent. Reasonable and prudent alternatives 
have been developed in the majority of these cases. There have been no applications 


for an exemption under section 7(h) from the act since the original Grey ka and 
Tellico exemptions. 


We discussed that earlier. Now, I think that is an extraordinary 
achievement. | think that it is indicative of what we are trying to 
do under the act, and I commend you and those who have worked 
with you for resolving these matters and for not going through the 
exemption process, or resolving an issue so it didn't have to. 

My question is this: Do you know of any instances where the pro- 

‘ ponent of a project received a jeopardy finding and could have gone 
_to the exemption committee but chose to abandon the project in- 
stead of dealing with the act’s requirements? 

Mr. JANTZEN. Mr. Chairman, I am not aware of such a case but 
let me ask Mr. Lambertson to respond. 

Mr. LAMBERTSON. No, Mr. Chairman, I am not aware of a specific 
project that was abandoned because the decision was made that the 
exemption process was too cumbersome. 

Senator CHaFEE. I realize this is hard to quantify because there 
are a host of reasons people might abandon the project. But I 
expect some witnesses are going to tell us that there have been a 
host of situations where this cumbersome, difficult process has 
caused projects to be abandoned. To your knowledge, do you know 
of any such projects? 

Mr. Lameertson. F should point out a specific situation on the 
Upper Colorado River. We have been conducting a 3-year study, 
funded by a number of agencies, to gather the necessary informa- 
tion to determine what certain endangered fishes in that river 
system will need to protect their continued existence. We have just 
finished that study and are about to the bottom line where we 
think we can tell everyone what can and cannot be done on that 
river without jeopardizing the continued existence of those species. 
However, there are a number of projects that have been in the pro- 

al stage-—22 to be exact—for a number of years that may have 
n delayed to some extent because of a concern that they would 
receive a jeopardy opinion and might not be able to make it 
through the exemption process. So, there may be people who have 
not requested consultation, or if they have requested consultation 
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have not moved forward because of their concerns with the exemp- 
tion process. 

Senator CHAFEE. My next question, Mr. Jantzen, is the $28 mil- 
lion we have authorized in 1981. I guess that was an appropriation. 
That gets kind of mixed in in your whole series of accounts. It 
must be very hard for you to say these x dollars go for endangered 
species. 

Mr. JANTZEN. Mr. Chairman, I look to Mr. Lambertson again be- 
cause he manages that program. 

Mr. LaMBERTSON. Mr. Chairman, those funds are carefully segre- 
gated into the endangered species program, and the endangered 
species program accounts for the expenditure of all those funds 
through the fish and wildlife refuge system, through the research 
division, through law enforcement, because we can track all those 
dollars down to specific activity. 

Senator CHAFEE. Well, I am not questioning your bookkeeping in 
any way. I am just saying it must be extremely difficult to allocate 
how much time has been spent in somebody working in a wildlife 
refuge, how much is for endangered species and how much for 
normal! duties. 

What are the figures that are being currently discussed? What is 
the 1982 figure? 

Mr. LAMBERTSON. Well, as you know, Mr. Chairman, we don’t 
have a budget yet. We are still operating on a continuing resolu- 
tion. I would have to say that the ball is in Congress court. The 
figure that came out of the conference committee is approximately 
$20 million. 

Senator CuaFee. And are there figures being discussed for 1983? 

Mr. LAMBERTSON. Fiscal’ year 1983 would be approximately the 
same depending on which proposed cuts may go through. As you 
know, the budget situation right now is very uncertain, and we 
have to identify which budget we are talking about at which given 
time. 

Senator CuaFee. And whose figures are we using? 

Mr. LamMBERTSON. At the present time, the most reliable figures 
for 1982 are the conference committee figures. 

Senator Cuarer. Mr. Stevenson has made an important point on 
page 2 of his testimony. “Effective implementation of the act must 
continue if we are to preserve the world’s genetic heritage for 
future generations.” But effective implementation can be under- 
mined by inadequate budgetary support or, indeed, administrative 
delays. A whole series of things can undermine what could well be 
a fine, excellent act. Isn’t that true, Mr. Stevenson? 

Mr. STEVENSON. Yes, I agree, Mr. Chairman. 

Senator Cuaree. All right, thank you very much. 

Senator MitTcHELL. Mr. Chairman, could I follow up on that? 

Senator CHAFEE. Yes. 

Senator MITCHELL. I didn’t quite get the figures. You use the 
figure $20 million. 

Mr. LamBertson. Yes, for the Fish and Wildlife Service. I am not 
talking for the National Marine Fisheries Service. 

ae MrtTcHELL. As opposed to what figure in the previous 
year’ 
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Mr. LAMBERTSON. Approximately the same. However, you have to 
understand the figure that is coming out of the conference commit- 
tee does not have the $4 million State grant program in it. That is 
the major difference between the 1981 and 1982 figures. Congress 
did not restore $4 million for State grants and, accordingly, that 
program is probably dead as far as a grant program. Otherwise the 
Federal portion is approximately the same as for last fiscal year. 

Senator Cares. What do you think that will do to the program 
in the absence of State grants? 

Mr. LAMBERTSON. I am very concerned about disruption to the 
overall program that will occur as a result of not having the State 
grant program. We have 38 States with cooperative agreements. 
Most of those States have very high quality programs, and do in 
ae what we would be doing, probably for less expense and 
effort. 

Senator CHAFEs. What kind of money are you talking about in a 
State? I suppose in California it might be rather significant than 
Vermont. Do you have any idea what the figures might be in a 
large State and small State? 

Mr. LamberTson. A large State could run up to $1 million, a 
small State down to $20,000 or $30,000. 

Senator CHAFEE. What did the administration request for 1982, 
do you know? 

Mr. Lameertson, In the grant program? 

Senator CuaFee, In total. Well, let's take the nongrant. 

Mr. LaMBeERTSON. Nongrant, total program is approximately $14 
million, as I remember, $13.8 million. 

Senator CHAFEE. So peu got $20 million. 

Mr. Lampertson. The conference committee has designated ap- 
proximately $20 million. 

Senator Cuaree. i had in my mind the figure of $28 million. 

Mr. LaMBERTSON. That is the authorized amount. We are author- 
ized to receive up to $28 million. 

Senator Carer. In 1981? 

Mr. LamBertson. In 1982, I believe. It is graduated over each 
year, and the authorization has always been far ahead of the ap- 
propriation—not far ahead, but somewhat ahead. 

Senator CHaree. How much does National Marine Fisheries 
have? Do you have a specific amount appropriated to you? 

Mr. Stevenson. Yes, sir. I would like to ask Mr. Roe if he would 
answer that particular question. 

ponte Cuaree. Richard Roe. It seems to me I knew him in law 
school. 

Mr. Roe. There really is a Richard Roe, known not only through 
law school but also the lawsuit, Richard Roe against Somebody. My 
lawyers were delighted I finally legitimized the law books. 

Mr. Chairman, our expenditures for the act in 1981 were about 
$2.6 million. In 1982, I have the same problem Mr. Lambertson has 
given the state of the 1982 budget, but we had, if I recall correctly, 
asked for $2.3 million. f am not certain yet, and I don’t think 
anions in the Federal Government is, what actually we are going 
to get. 

enator CHAFEE. Do you track those doijars down through a host 
of accounts and specific allocations here and there? 
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Mr. Roe. Oh, yes; and those funds, as far as I can recall, are used 
totally in the endangered species program. We do not have grants 
to the States, the cooperative agreements, as Fish and Wildlife 
does. So, our ee are spent almost totally on research programs 
and management functions, under which we lump section 7 activi- 
ties. 

Mr. STEVENSON. Mr. Chairman, if I may comment on that, and I 
think the same may be true for Fish and Wildlife Service. The way 
we are structured to assure that various specifically targeted pro- 
grams are effectively administered for the results of those pro- 
grams, we set up program directors, like Mr. Roe who identifies 
where that money goes into the functional activities of the agency 
as the money is being administered. So he is responsible for track- 
ing it down through the entire system and making sure the func- 
tional activities of the agency are responsible to the Endangered 
Species Act for which the moneys are appropriated. 

Senator CuaFee. I don’t doubt that. I was thinking in the case of 
' Mr. Jantzen’s organization, where you say you have 7,500 informal 
conferences, inevitably those must be with your regular Fish and 
Wildlife people in Florida or Wyoming or wherever it is. Does he 
sas Say, “I spent half a day on endangered species,” does he keep 
a log? 

Mr. LAMBERTSON. We track it two ways. We have a specific log 
for all our section 7 consultation people to keep track of their con- 
sultations, both formal and informal. Every month that is reported 
to the Washington office. In addition to that, FWS employees track 
the amount of time and money they spend under portions of the 
program. So if a person worked on section 7, that person would log 
one informal consultation and send it to us, and also log the hours 
of effort and expenditure for that activity. 

Senator MrTcHELL. Could I follow up with Mr. Jantzen and Mr. 
Lambertson, because I understand the figures here, including the 
State grant program, level of funding in the previous fiscal year 
was $24 million, the administration recommended $14 million, and 
the conference committee has recommended $20 million. 

Senator CuaFek. So far. 

Senator MITCHELL. That is where we stand now. I have two ques- 
tions. Do you believe that this act could be effectively enforced at 
the level of funding sought by the administration, that is $14 mil- 
lion, or a 40-percent reduction over the previous year funding? 

Mr. JANTZEN. Mr. Chairman, Senator Mitchell, it could be effec- 
tively enforced, but you are talking about degree of enforcement, 
basically, and there would be a lesser degree of enforcement. 

Senator MITCHELL. It still could be effectively enforced? 

Mr. JANTZEN. I believe it could be. 

Senator MrtcHELL. What level below which could you drop? 

Mr. JANTZEN. I can’t give you the answer to that question. 

eee CHAFEE. I suppose you get into the definition of “effec- 
tively.” 

Mr. JANTZEN. Yes, sir, you do. 

Senator MITCHELL. So I assume your answer is the same to the 
$20 million level; it is still effective, a little more effective than $14 
million but not as effective as $24 million. 

Mr. JANTZEN. It is better. 
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Senator Mrrcue.y. What do you think, Mr. Lambertson? 

Mr. Lampertson. I have to agree with that. 

Senator Cuaree. You certainly do have to. 

Senator Mrrcue.v. I don’t think I will get any more out of you 


guys. 

Mr. JANTZEN. I hope not. 

Senator CHaree. Well, gentlemen and Mrs. Dinkins, let me say 
this, as you dea! with the Vice President’s group and as you come 
back to us, I think I can say that this subcommittee, and indeed 
this full committee, is supportive of this act. If you want to see it 
changed, the burden of proof is on you folks to come forward and 
show us why. We don't feel any great urgency to change this act 
nor to accept reguiatory—these days eve erything is called reform— 
regulatory alterations. We look forward to what you have to 
submit to us, but remember that this is an act that has been on the 
books since 1973. It deals with an area that the members of this 
committee are deeply concerned about. It is a very modest pro- 

am. Looking at it from any measure, and particularly in view of 
a $700 billion budget, the amounts being expended on the Endan- 
gered Species Act are very modest. We have set up the appeal proc- 
esa, the exemption committee. We went through the entire act 2 
years ago when we got into the Tellico Dam thing. So we have re- 
cently been through this. We are supportive of it. And even in a 
situation like Tellico where there was all kinds of support for the 
Project, you remember the resistance changes in the act encoun- 
tered here and in the full Senate. An exemption from the act for 
Tellico was defeated in the Senate and the only way it ever got 
through is by a House amendment to an appropriations bill). It 
came over and then when it got to the Senate it got through. But 
that situation was a fait accompli. The thing was 95 percent built. 
But I think the actions of this committee, and the Senate as a 
whole, clearly showed how we stood. I hope you bear those 
thoughts in mind as you come forward. Indeed, I do urge you and 
fomenish to the extent | can that you meet the January 20 dead- 
ine 

Senator MitcnHeu.. I would like to commend you, Mr. Chairman, 
on your leadership in this area and to say, to repeat really, that 
this is an important act that serves a valuable national purpose, 
small perhaps in the overall scheme of a large, diverse and techno- 
logical society, but all the more important for those very reasons, 
and we regard it as such. J] share Senator Chafee's views, and I 
know other members of the committee do. So | urge upon you care- 
ful consideration as you contemplate what changes, if any, you feel 
should be made. 

Senator CHarre. I also would like to say that the concern of this 
committee, as evidenced in the Tellico situation, goes beyond the 
spectacular mammals and the very visible, well-known species, the 
grizzly bear or the alligator or the California condor, and so forth. I 
think it is right down through the whole chain of life, as was men- 
tioned here, the concern for the ecosystem. 

i So, thank you very much, gentlemen, Mrs. Dinkins, for coming 
ere. 

{Mr. Jantzen supplied the following information:] 
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United States Department of the Interior 


FISH AND WILDLIFE SERVICE 
WASHINGION. DC. 20240 


In Reply Refer Tor 
FWS/OES 920.2 
PWS 3186 


FEB 18 W999 


Honorable John H. Chaffee 
United States Senate t 
washington, D.C. 20510 


Dear Senator Chafee: 


Thark you for your December 21 letter regarding several ismes raised at the 
December 8 and 10, 1961, hearings on reauthorization of the Mhdancered Species 
Act. We regret the delay in our response. 


With regard to the proposed listing of the Illinois mod turtle, the sequence 
of events was as follown: As early ag 1971, concern about the continued 
survival of the turtle was wiced to the then Boreau of Srort Fisher and 
Wildlife. A number of other acientists subseqmently reached similar conclu- 
sions. At the suggestion of Mr. Lauren Brown, Associate Professor of Alologi- 
coal Sciences at Illincia State University, the Illinois md turtle wae placed 
an a Notice of Review of vurious turtles, which wa published in the June 6, 
1977, Pederal Register, At the eame time, Dr. Brown was asked to prepare a 
status report on the species, 


On July 6, 1976, a proposed rule to Iiat the turtle aa Endangered was published 
in the Pederal Register, arc a repropoeal of Critical Hahitat follo ed on 
December 7, 1979. Through these publications, and at both public meetings on 
the proposal, all interested parties were encouraged to provide nfo m ion 
which might contribute to the formulation of a final rule. AL] public conenta 
received between July 6 - Octoter 5, 1978: December 7, 1979 - Fetwuary 5, 

1980; and Pebruary 6 - March 22, 1980, were considered. In aidition to 5 
supportive statements by State officiais, 131 written comments were received; 
100 supported the proposals, 3 opposed then, ami 28 only commented on some 
agpect of the biology of the turtle, auch as its taxmmoemic status, distribution, 
or ecology, witht taking 4 position on ite listing. 


During the review process, the Monsanto Chemical Corporation chal lenge? the 
biological data in the proposal based on a atudy which they had conducted. 
The public hearings mentioned above were held, one in Springfield, [llinoia, 
and one in Muscatine, Iowa. The disagreement among the acientific community, 
hoeever, was not resolved. Consequently, U.S. Representative John Rreaux and 
former Director of the Fish and Wildlife Service Lynn Greemalt agreed to 
approach the National Academy of Science (NAS) to aak its advice in resalving 
the contradictory positions ssamed by the two factions of the acientific 
camumity. Since there wre only 2 months remining ve fore the apecies either 
had to be Listet or withdraen under the 2-year limitation imposed by the 1978 
Arendrents to the Pndangered Species Act, the NAS did not have enough time to 
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establish the anpecial review mane) and oversee the orocess. ‘AS did, however, 
furnish the Service with the names of the individuala it sould have selectei, 
and the Service‘s Divisio of Research convened the panel and carried out the 
review, Rareion that review, the Division o Researc recomende to the 
Director that the species not be listed. Pirector Greermalt concurred in that 
recarrenmtion, and the snecies wis withirawn from it or nos d status, 


Concerning listino data, it wags not our intent to mislead the subermmittee with 
reaard to the number of species Listed by this dmtinistration. The test umry 
stated that wince 1978, the Service had Jistei 148 species under the Act. This 
informarion wis oroviderd merely to heina the members up-to-date cmeerning our 
accomplishments unter the Act since the subcammittee’s last oversioht hearing, 
With reward ta your agoestion about the number of species Listed hy this 
administration that had not heen proposed hy the nrevious administration, 

there have teen none thus far, due to reviews implementing Fxecutive Order 
12291 and the Reaulatory Flexibility Act, The Hay’s Soring arwhipot, a arall 
amatic crustacean, was listed as Pndangerad on February 5, 1942. {The classi- 
fication was originally nrowsed on Janiary 12, 1977, later withtrawmn, ard 
repromeei om Joly 25, 19H0,) Me seeries of plant, Carter's mnicarass 
(Panicum carteri), was proposed as Fndangered on January 30, 198t, 


Finally, in reprd to the suqoeastions fnr a consolifated list of orotected 
species, we are not only in armiete aqreerent with the siogestion, hut such 
4 list alreaty easts, Several years aon, the Fedral Wildlife Permt Office 
(FWP) contractei with the Association of Systematics Onl lections to arcduce 
the Mrectory of Pederally Qontroalled Species. This directory Lists all 
srecies protected by the Fish and Wildlife Service, as well as several other 
apncins, sich as the Mermarteent of Anriculhire. The directory is upivated 
every J months. Althoodh the directory eas oratuced under contract for use of 
the FWPO, it is availahle by subscription fram the Association, In aidition, 
the FWPO haw just oompleted a aeries of four public wortshwns in Washinatan, 
0.C.; Los Angelea, California: Miami, Florida: and Yew York, New York. Me of 
the primary purmwnses of these workshops was to assess interest in and develon 
ideas for an exmandat version of this eonsolinated list. The FWRO ia now 
entering initial ctiscussions with the Association to explore the feasinility 
of sich an expansion of the monselidatod list, along with a tonthly oot ing 
service. We hone to have such a miblication avattable ‘or the miblic within 
the next 3-4 months, either throuak the Association or same other suit able 
contractor. 


We have encloset a leaflet explaining hrw the listing process nommal ly works, 
and we hope it is helpful. If we can he of any further assistance, please 
call on ua again. 


Sincerely yours, 
“f 


SANA dap te 


Direwtor 
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Senator Cuarer. The next panel will be Marshall Meyers and 
Stephen Boynton. 


STATEMENTS OF MARSHALL MEYERS, COUNSEL, PET INDUSTRY 
JOINT ADVISORY COUNCIL AND STEPHEN BOYNTON, COUN. 
SEL, AMERICAN FUR RESOURCES INSTITUTE 


Senator CHAFER. We will proceed with Mr. Meyers, whom we 
have seen here before. I guess we saw you when you were up here 
for the Lacey Act. 

Mr. Meyers. That is correct, Senator. 

Senator CHAFEE. And then Mr. Boynton. Please keep your state- 
ments reasonably brief. I notice both of you have statements for 
the record. We will, of course, put those in the record. 

Why don’t you go ahead. 

Mr. Meyers. Thank you, Senator. 

I want to thank the committee for extending an invitation to us 
to testify today. 

Senator Cuarre. And I want to thank you, Mr. Meyers, for your 
work with us on the Lacey Act. I know we consulted with you, and 
I don’t know how you feel about the final product, but your views 
were considered. You can say a good word for it now. 

Mr. Meyers. I would digress from my Endangered Species Act 
comments and say I believe many of the safeguards we sought have 
been included in the Lacey Act amendments, we feel they will be 
effective, and hopefully we will not have to go through the amend- 
ment ordeal for a number of years. 

Senator CHaFEE. Your voice was heard. 

Mr. Meyers. Thank vou, sir. 

The endangered species program is fraught with complex, emo- 
tional, and environmental issues which require the baiancing of in- 
terests. Some consider us a lower life form because we happen to 
deal in wildlife. But we need both the act and CITES because they 
are both essential to insuring the protection of endangered and 
threatened wildlife. We also view wildlife as a renewable resource. 
On balance, it is our position that the act appears to be effective 
even though there are a few problems we encounter. 

As a preliminary comment, I want to make it very clear that we 
endorse reauthorization for a 2- or 3-year period. It gives the Con- 
gress a unique opportunity to have periodic reviews and to make 
sure the act is working. 

Most of our concerns have been and can be resolved through ad- 
ministrative action; they do not require substantial amendments at 
this time. The captive breeding regulations and the requisite 
permit procedures, for example, have been streamlined and are 
working. We have to complement Interior's Wildlife Permit Office 
continuing experimentation with innovative procedures to make 
the program more efficient and effective. 

There is a serious problem I want to address, and this is an ad- 
ministrative problem. It involves myriad wildlife lists one must go 
to to find out whether or not they are in compliance. Instead of 
having a consolidated list, one may have to turn to three or four 
different lists. Inadvertent errors are made, even errors by 
Interior's staff. An Interior agent advised an importer all he 
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needed was a CITES permit, when in fact an Endangered Species 
Act permit was needed also. We believe the lists can be consoli- 
and resolve a lot of confusion for those of us dealing in wild- 
ife. 

The dual listings under CITES and the act also cause confusion, 
especially as to nonnative species. CITES is an international trade 
convention to protect those members of the animal kingdom 
proven to be endangered or threatened. A mechanism permitti 
trade in appendix Il, or threatened, species has been incorporated. 
It makes little sense, therefore, to list CITES appendix II nonnative 
species under the act when the CITES parties, often countries of 
origin, have affirmatively determined that trade is permissible. We 
believe the Department should explore other methods for handling 
nonnative species listed under appendix II before turning to correc- 
tive legislation as a way of curing that. 

An area we feel requires review and probably statutory amend- 
ment involves the listing/delisting process. We are opposed to some 
of the letterwriting contests, ex parte communications, political 
pressures, and reliance upon data not subjected to the burden of 
proof and crossexamination of a formal hearing. We feel an Ad- 
ministrative Procedures Act section 554 procedure would be more 
appropriate to develop the best scientific and commercial data 
available. This is a formal hearing process that would develop an 
evidentiary record based on cross-examination and the findings of 
an administrative law judge. 

Providing for formal hearings would result in more realistic deci- 
sionmaking. it would alleviate the concerns of States, foreign coun- 
tries and other interested persons with respect to improper listings 
or delistings. The hearings would not be mandatory for all listings/ 
delistings, but could be invoked when there is a substantial contro- 
versy or by the Department's own initiative. To avoid lengthy 
delays in listing species, a listing could be made pending the out- 
come of the hearing. Those provisos should provide ample safe- 
guards to those who want to challenge a listing. 

As to CITES implementation, we cannot fault Interior’s process- 
ing of appendix II permits. The Department has made strides in 
making the process more efficient. The CITES listing/delisting pro- 
cedures, however, are a different story. As under the act, a number 
of species have been listed which are clearly neither endangered 
nor threatened. 

The only practical recourse available to the United States to pro- 
test an unwarranted listing is entering a reservation pursuant to 
article XXIII of CITES. We recognize the inherent difficulties and 
foreign policy issues related to invoking this form of opposition. In 
certain circumstances a reservation is appropriate. 

I have summarized the issue of the parrot listing at the recent 
CITES meeting only to provide a real, not hypothetical, example of 
an unwarranted listing. 

But, Senator, we recognize that entering a reservation is not an 
easy solution to this problem. Entering a reservation alone does not 
resolve the problem. And I am not prepared today to support a 
statutory amendment which automatically triggers a reservation. I 
think more research is required because of the obvious constitu- 
tional issues and other foreign policy concerns. 
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The final area of concern involves the International Convention 
Advisory Commission. In our opinion, ICAC is a beautiful example 
of an organization which exhibited a tremendous ability to gener- 
ate paper, publish inaccurate data, and consistently recommend 

raome recordkeeping requirements, survey forms, and other 
documents to justify and perpetuate its existence. 

Senator Cuaree. Mr. Meyers, isn't your first point and this point 
really the same? It seems to me you object to the CITES listings 
and felt they were subjected to political pressure, and so forth; 
doesn’t that result because of the International Convention Adviso- 
ry Commission, which is the scientific advisory body to CITES? In 
other words, don’t the actions of this Commission cause the prob- 
lems that you are concerned about in your first point? 

Mr. Meyers. I am not sure I clearly understand your question. 

Senator Cuareg. Well, as I understood your first point, you con- 
sider the listings, and particularly the CITES listings, to be arbi- 
trary; scientific data was virtually nonexistent, it was politically in- 
fluenced, a host of reasons lead you to believe that the CITES lists 
were not based on scientific evidence. That is your first point. 

Mr. Mevens. Right. 

Senator Cuarerr. Now you say your final area of concern involves 
the International Convention Advisory Commission. Is that the 
group that advises CITES as to what should be on the list? 

Mr. Meyers. No, sir, that Commission advises the Secretary of 
Interior as to better methods of implementation; they also make 
recommendations as to whether certain species should be listed. 
They are, however, an advisory body only to the Secretary of the 
interior, not CITES. 

Senator Cuarer. I see. Is this International Advisory Commission 
an American group? 

Mr. Meyers. This is an interagency group created under the En- 
dangered Species Act in 1979; it is purely interagency. I don’t know 
all of the members, but they come from Agriculture, Commerce, In- 
terior, Smithsonian, etc. We feel it has been duplicative of what 
has been done in Interior and should be legislatively abolished; we 
don’t feel it has been effective. 

closing, I want to emphasize our position that, on balance, the 
act and its implementation is effective. We look forward to working 
with the committee and participating in future hearings and will 
submit our comments as to the reservation issue before the Janu- 
ary 8 date. 

Thank you, sir. 

Senator Cuaree. All right, fine, thank you, Mr. Meyers. 

Mr. Boynton? 


STATEMENT OF STEPHEN S. BOYNTON 


Mr. Boynton. For the record, my name is Stephen S. Boynton, 
Washington counsel for the American Fur Resources Institute. We 
appreciate the opportunity to make a statement before you con- 
cerning proposed amendments to the Endangered Species Act. The 
American Fur Resources Institute is composed of trappers and fur 
dealers throughout the United States who have more than a nod- 
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ding acquaintance with this act, the regulations thereunder, and 
judicial interpretation of its implementation. 

The American Fur Resources Institute strongly supports the con- 
cepte embodied in the Endangered Species Act. The major concern, 
however, is the manner that this act is implemented administra- 
tively and interpreted judicially. This concern, we believe, is basi- 
cally the issue before Congress. In short, it is not the intent that 
Congress has evidenced but the implementation of that intent. 

I was very interested in the comment from you, Mr. Chairman, 
and Senator Mitchell about the approach this committee would 
take to the act. We certainly believe the act is one that is needed. 

We feel the implementation of this act should be based upon 
sound principles of wildlife management and not be dependent 
upon the specious arguments of protectionism, emotionalism, and 
hollow rhetoric. 

Further, we believe that this act should not be influenced or ad- 
ministered in one fashion under one administration and in another 
manner in a different administration, particularly when the two 
extremes are sound wildlife management and protectionism. 
Rather, the implementation should always be couched in terms of 
scientific wildlife administration—regardless. We believe it is the 
duty of Congress to insure that such administration will be consist- 
ent and we would trust the committee approaches any changes in 
the act with this thought. ° 

One of the primary issues that has concerned the wildlife com- 
munity, which was mentioned by Mr. Jantzen, is the bobcat issue. I 
would like to amplify some of the issues he raised. 

As pointed out, at the first meeting of the parties of CITES, the 
bobcat, river otter, and lynx were listed on appendix II. Basically, 
appendix II is those species thought to be threatened with extinc- 
tion and require monitoring. Through the provisions of CITES, 
bobcat pelt exports could not take place unless the Scientific and 
Management Authority determined that export would not be detri- 
mental to the survival of the species. As Mr. Jantzen pointed out, 
commencing in 1979, this issue has been in litigation. At the pres- 
ent stage, the court has yet to rule whether or not there can be an 
export of the bobcat pelt from the 1981-82 season. 

However, we feel that the implications of this decision go far 
beyond the bobcat situation. First of all, the court held there could 
not be an annual harvest of bobcat pelts unless there were “reli- 
able population estimates” and a determination on the number of 

Its taken. The species invulved, the bobcat, is difficult to even 

ave a population estimate at all. However, there is no wildlife pro- 
fessional manayer that concurs that that standard of reliable popu- 
lation estimates is necessary; it is just one of the indicia that 
should be used. 

Taken to its logical conclusion, the more numerous the species, 
the less likelihood that reliable population estimates can be ob- 
tained. Two examples come to mind. First, in most States there is a 
rabbit reason. To establish a reliable population estimate as to the 
number of rabbits would be virtually impossibie, Another example 
would be the mourning dove where population estimates would be 
mere guesstimates. However, both of these species are under man- 
agement programs of the State which embodies sound principles of 
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wildlife administration. It is not an idle belief that various anti- 
hunting and antitrapping groups will attempt to utilize this deci- 
sion to further attempt to block annual harvests of various species. 
This is not an unfounded fear. For example, this past year there 
was a trapper education bill in the State of Oregon which the trap- 
pers supported. The Defenders of Wildlife, Inc., through their lob- 
byists, were able to have an amendment added to that, that no 
trapping could take place of any species in that State unless reli- 
able population surveys were undertaken. Fortunately, the bill was 
defeated but this event certainly bodes ill of what attempts will be 
made to use the precedent of this court action. 

Clearly, there is a distinct possibility of a challenge to no-detri- 
ment findings for river otter and lynx. Courts may be requested to 
apply the requirement that wildlife management decisions under 
the Endangered Species Act include the decisions to add a species 
to the threatened or endangered species list under section 4 and 
the requirement that all Federal agencies “insure that their action 
will not likely jeopardize the continued existence of any” species. 
We urge that Congress consider legislation to remedy this position. 

I might say parenthetically, the Migratory Bird Treaty Act 
would also have to be changed to conform to this change. 

As far as the bobcat is concerned, we are informed that the 
United States will attempt to seek a delisting under CITES based 
upon the fact that the populations are not threatened. Further, it 
is our understanding that Canada is seeking to delist the lynx and 
will so make a formal request at the fourth meeting of the parties 
of CITES in 193. It has been further suggested that the river otter 
is in no way threatened but that it remains on appendix [I for look- 
alike purposes, to which we have no objection. 

However, given these efforts on behalf of bobcat, river otter, and 
lynx, we hasten to point out that even if such delisting takes place 
the far-reaching negative aspects of this case must be rernoved to 
permit the scientific principles of wildlife management to properly 
function. 

Senator CHAFEE. What does “look alike” mean? 

Mr. Boynton. Those are species that are similar in appearance. 
The river otter, for example, is not an endangered species, but the 
sea otter is, and after it is harvested and you have the two pelta 
there must be a control to the river otter to be sure there won't be 
more taking of sea otter and the pelts mixed together. This is true 
in many other species, similar to the example of the river otter and 
the endangered species of the sea otter on the west coast. 

Senator CHAFeg. Thank you. 

Mr. Boynton. We believe that the bobcat, river otter, and lynx 
saga illustrates a situation that can only be corrected by Congress. 
Although the United States is obligated by international agree- 
ment under CITES to have a scientific and management authority 
to determine the status of domestic species, the State governments 
are, in fact, the entities which have the information, scientifi¢e data, 
and administration of resident wildlife and fish. Consequently, we 
believe if it is determined that a particular species is not threat- 
ened or endangered that information must be accepted by the Fed- 
eral Government. Barring any abuse of discretion or arbitrary and 
capricious decisions, the Federal Government should be mandated 
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to accept that position. Further, if a resolution is made at a CITES 
meeting to list such a domestic species differently than the States 
have determined its status, the Federal Government should be 
bound to take a reservation. 

Having attended two of the three meetings of the parties of 
CITES, I believe CITES is maturing by treating the convention as 
an international trade convention rather than an endangered spe- 
cies convention. However, the United States should not be put in 
the position of having its quality of wildlife administration dictated 
to by others outside the United States. As already mentioned, the 
quality of our wildlife management efforts in the United States 
should. not be dependent upon a particular administration. We be- 
lieve it is the duty of Congress to insure that the administration of 
fish and wildlife in this country will always be based upon the 
principle of sound wildlife management rather than emotion and 
rhetoric. 

Mr. Chairman, in our formal testimony we submit several specif- 
ic suggestions. However, at this point I will terminate my remarks 
this morning. I look forward to working with the staff on the bill 
that will be introduced this coming month and testifying further 
on those specifics. 

Thank you, Mr. Chairman. 

Senator CHAFEE. Thank you, Mr. Boynton. 

I guess nobody will ever argue with the statement you have on 
page 8 where you say, “to insure that the administration of fish 
and wildlife in this country will always be based upon sound princi- 
ples of wildlife management rather than emotion and rhetoric.” It 
is through the eye of the beholder what is sound and what is emo- 
tion and rhetoric. 

r. BoyNTON. That is why, Mr. Chairman, I used the example of 
listing the bobcat. At the first meeting of the parties, the United 
Kingdom made a resolution that all cats, with the exception of do- 
mestic cats, be listed on appendix II because they are involved in 
trade. Now that is clearly emotion and rhetoric. There is no scien- 
tific basis for that. Mr. Meyers mentioned the CITES meeting in 
New Delhi where they listed some 300 birds on appendix II based 
on no scientific evidence. So, this isn’t just rhetoric, it is intellectu- 
al dishonesty and will destroy the act if it continues. 

Senator CHAFEE. Let me question you. On page 2 of your testimo- 
ny, you state that ‘‘the implementation of the act should always be 
couched in terms of scientific wildlife management—regardless.” 
That is toward the bottom of the page. 

Mr. Boynton. Yes, sir. 

Senator CHAFEE. ‘‘The implementation should always be couched 
in terms of scientific wildlife management—regardless.” Then on 
page 12 you talk about the economic impacts that should definitely 
be a criteria in the decision to list a species as endangered or 
threatened. Could you explain what appears to me to be a contra- 
diction? 

Mr. Boynton. I also point out on page 12, Mr. Chairman, it 
should be a factor that should be considered but should not be con- 
trolling. There are many species that are listed on the endangered 
species list of CITES and of our listing in the United States that 
are not managed, and therefore there is a subjective judgment as 
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to whether or not the value of that particular species should in 
fact—and you have the Grey Rocks and Tellico Dam situations— 
hold up whatever benefit that must be to the environment or man. 
And I hasten to add man is part of that ecosystem. 

Senator CHAFEE. But we have a review process in the exemption 
committee. Are you suggesting changes in that exemption commit- 
tee? 

Mr. Boynton. I would suggest some changes in that but only as 
to timing. But, to answer your specific question, the act speaks of 
the best scientific and commercial data available. I am suggesting 
that that commercial data ought to embody the economic impact 
that that exemption process or that decision by Fish and Wildlife 
would have upon, not ony the environment, but man particularly. 
There are areas not on ly 4 fur trade, but in agriculture. Let’s take 
an ied dot process of a locust plague. The corn and grain would 
be gone by the time the exemption process took place, and that is 
an economic factor. I am just suggesting that that ought to be one 
of the laundry lists of indicia of criteria that the Secretary uses 
when he makes his listing decision. I don’t believe that it is now, 
and I cite in testimony the example of the Illinois mud turtle. I 
don’t believe that was considered at all. 

One of the problems, and you pointed that out, Mr. Chairman, is 
through the eye of the beholder. I think wildlife management is 
wildlife management. However, some of these decisions on listing 
as far as threatened or endangered species a lot of times it is a 
close call. But I think it has been, in the recent past at least, say 
since this act has been passed, the suggestion is you will err on the 
side of the species, forgetting what implication that might have. I 
don’t think that is proper, and I don’t think that is proper wildlife 
management considerations, nor do I believe that is the intent of 
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Senator CHareE. Wait a minute. We are dealing with the Endan- 
gered Species Act. Yes; I think we should err on the side of the spe- 
cies. 

Mr. BoyNnTon. Without information? 

Senator CHAFEE. Well, we have procedures to appeal and we 
have consultation procedures. We have an exemption committee to 
go to. What are you suggesting? 

Mr. Boynton. I am suggesting that the burden is upon the De- 
partment of Commerce and the Office of Endangered Species that 
when they take a position it ought to be based on some scientific 
evidence in that position. And I cite in my testimony the example 
of the Illinois mud turtle. That had gone all the way to the Nation- 
al Academy of Sciences because Fish and Wildlife insisted that was 
an endangered species. The Monsanto Chemical Co. spent $500,000 
to prove that the Fish and Wildlife Service was wrong. I don’t 
think that is where the burden should be. I think the burden is on 
the Department of Interior to say if that listing takes place they 
have evidence that supports that listing. That is a classic example 
of, in my Beasley saying, ‘Well, we don’t have enough data; let’s 
lst i it.” If they had done their job, they would have had enough 


Senator Cuarer. I can’t disagree with you that there has to be a 
scientific base. Are you suggesting there is no scientific basis in the 
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liztings that have taken place to date by Fish and Wildlife and Na- 
tional Marine Fisheries? 

Mr. Boynion. Not at all. | am suggesting in many cases, and 
that ip 4 demonstrable one, there is nut scientific evidence to make 
that decirion. | think the Fish and Wildlife Service has done a cred- 
itable job with Hhimited personnel and funds. But that it turned out 
to be, since we don’t have enouzh personnel or funds, we are going’ 
to dist it. The same with CITES and the listing of all of the cat 
family. [don't think that is intellectually honest. 

Senator CHaree. Nuw you are talking about the CITES process. 

Mr. Boyn‘ron. It is the same approach. The United States sup- 
ported that position in 1977 and voted for the resolution. We spent 
3 years in liligation before asking Congress fur an amendment to 
change it. 

Senator Coarse. Well, the CITES record we have to look into be- 
cause | suppose the problem is with the United States setting an 
example by taking reservations to CITES. I suppose the danger is if 
every nation can then proceed to take a reservation to CITES, then 
the economic pressures in a host of the other nations would under- 
mine the whole point of CITES. 

Mr. Boynvron. If that were taking place. And I suggest any reser- 
vations being taken should be based on some sound basis for that 
decision. There is clearly no question that the United States should 
have taken a reservation to the listing of bobcats. I think the plain- 
tiffs in the case that have caused the concern would not make a 
stutement Lhat the bobcat is a threatened species. It clearly is not, 
nor the river otter, nor the lynx. Then we have the absolutely dan- 
gerous precedent in the court decision which would change the 
annual harvest of species in the United States. The listing was a 
disaster, and it was not based upon any scientific evidence, just as 
ull cuts. We do know some cats are endangered. In fact, the U.S. 
Fish and Wildlife Service bas just proposed an item to allow impor- 
tution of leopards from Kenya for nuncommercial purposes, and I 
ain sure that comes us a shock to many people, but it is not an en- 
dangered species in that particular geographical area. 

Senator CHAFEE. Senator Gorton. 

Senator Gorton. No questions. 

Senator CHareke. Senator Mitchell. 

Senator Merce&e.. 1 would like to ask Mr. Meyers, on page 4 of 
your atulement, you discussed what you called a serious problem, 
the myriad wildlife lists one is compelled to review. At the bottom 
of the page you suyvest ‘Interior should consolidate the wildlife 
lista and code them to indicate the applicable laws and regula- 
tions.” If you know, Mr. Mevers, why bas this not happened? 

Mr. Meyers. We have tried fur 3 years to get the Department to 
do it; we are hoping some influence by this committee could get the 
ie accomplshed. T honestly think that part of the problem has 

cena funding problem. [tis a big job to try to take the Migratory 
Bird Act, Endangered Species Act, CITES listings, and the other 
wildhfe bists and consolidate them into a single list; it will take a 
fair amount of work. ‘Phe list would have to be published in the 
Federal Register since one is held criminally liable, both under the 
Lacey Act and Endangered Species Act for violations. I don’t think 
the Department will, until they can be assured they have a com- 
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plete list, publish a list that is going to lead to more inadvertent 
errors. It is something, however, we believe can be done and should 
be done. 

Senator MiTcHELL. Because of the sequence of witnesses we can’t 
ask Mr. Jantzen that. But, Mr. Chairman, I would like to have the 
staff prepare a letter to go to the Department of the Interior en- 
closing a copy of this portion of Mr. Meyers’ statement and his rec- 
ommendation and asking whether or not Interior agrees this con- 
solidation should occur, and if it does why has it not occurred, and 
can we expect it will occur. 

Senator CHarre. All right, fine. We will have other opportunities 
once we get into the hearings. 

Senator MITCHELL. You can forewarn them that is a good idea. 

I would like to ask Mr. Boynton, you have kindly, in response to 
the chairman’s request, omitted portions of your written statement. 
But I found that the paragraph which begins at the bottom two 
lines of page 12 and continues on to page 13 contains what appears 
to be a rather significant recommendation as to a specific amend- 
ment, and I wonder, even though we are concerned about the inter- 
ests of time and having everybody testify, whether you would read 
that paragraph. It begins ‘“We are also troubled,” and it goes to the 
first nine lines on the next page, and then expand on it a Hittle bit, 
because I want to ask some of the other people who are gaing to 
follow you what they think of that. In fairness, I think you ought 
to have a chance to explain this specific recommendation and why 
you think we ought to adopt the course you recommend. 

Mr. Boynton. Thank you, Senator, 

We are also troubled by the “jeopardy” slandard contained in section 7 of the act, 
Although the amendments in 1979 changed the language from “do not jeopardize 
the continued existence... of endangered and threatened species or resilt in the 
destruction or modification of habitat of such species...” to “not likely to jenpard- 
ize...,” there is some major question that ary real change has been made in prac- 
tical administration. We believe that a modification would be in order to state that 
consultation by Federal agencies shall ensure “insofar as practical” that any action 
is not likely to jeopardize. 

The point there, Senator, is that the 1979 amendment. changing 
the language from “do not jeopardize” to “not likely to jeopardize,’ 
and as [I recall in the committee discussions and the debate, was 
that the “not jeopardize’ was too much of a formal position that 
may be difficult or unable to say that it won't jeopardize because 
anything has an impact on the environment, a footprint, a stone 
thrown, whatever. So, “not likely to jeopardize’ which supposedly 
made it less restrictive, 1 understand in the discussions with the 
Department of Interior, and I was interested in Mr. Jantzen’s testi- 
mony on this point that they plan to expand on it, even “not likely 
to jeopardize” is causing several of the agencies problems that 
eliminates their primary mission and subjects any of their action— 
and this may be the intent of Congress, I am not suggesting it 
shouldn't be—any of their actions subservient to the Endangered 
Species Act. The suggestion “insofar as practical” with their pri- 
mary mission it is not likely to jeopardize, expands it even more. 
Now, if the position is made by the Office of Endangered Species by 
the Department of the Interior, {hey still have veto, but the agency 
that is seeking that consultation as far as or primary mission is 
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concerned, as far as our actions, we don’t believe insofar as practi- 
cal it is likely to jeopardize the species or habitat. It just opens it a 
little further. This is particularly true, and I have some experience 
with this, with EPA. They have great difficulty saying that noth- 
cae ig not likely to jeopardize. 

nator MITCHELL. I wanted to understand because you spent a 
considerable time discussing the problems that arise when deci- 
sions are made without a sufficient data base, and that is not the 
concern here, I gather, from your answer here. I didn’t know 
whether “insofar aa practical’’ meant that where you didn’t have 
sufficient information you wouldn't take that kind of action. 

Mr. Boynton. No. 

Senator Mitcuet.. This is an entirely different problem as far as 
you are concerned? 

r. Boynton. Yes. 

Senator MitcHe.i. And I gather what you are saying, it involves 
the primary mission of other Federal agencies. 

Mr. Boynton. There are about 124, I believe, that are required 
under their programs to consuit with the Office of Endangered Spe 
ciea to see that their propused activity will not likely jeopardize the 
species or habitat. I understand there is some difficulty in inter- 
preting that agency's mission. 

Senator MITCHELL. As I understand your comments, essentiall 
what you are saying, and if | am misunderstanding this please tell 
me, the way the law was originally written and as amended gives 
undue dominance to the interests of the endangered species over 
the primary mission of other agencies, and this is an effort to re- 
store some balance, as you would see it, by reducing the dominance 
of the Endangered Species Act and providing a less restrictive defi- 
nition here to permit the primary mission of other agencies to give 
greater weight in this whole equation. Is that a fair statement? 

Mr. Bornton. Yes, with just one amendent in that many of the 
agencies are fearful of violating that language because they don't 
know the answer. That is why the initial standard was changed to 
“not likely to” from “will not.” 

Senator MrtvHecy. | am not sure adding the words “insofar as 
practical” makes it clearer or adds another ambiguity. 

Mr. Boynton. Well, again, | was pleased to hear Mr. Jantzen say 
they plan to address this in specifics, and I don't know exactly 
what that language may be. But ! fear it is causing some problema 
now and extreme delays in a lot of areas. 

Senator MitcHec.. Thank you. 

Senator CHarree. Thank you very much, gentlemen, for your tes- 
timony. 

The next panel is Mr. Huey, Mr. Glass, and Mr. Williamson. 

We will be concluding this hearing in 1 hour, at 12:25. So, we 
have five witnesses, and that means that the witnesses will have to 
restrict themselves to 3 minutes. That will leave us an opportunity 
to question you. We have your statements, gentlemen. We will put 
them in the record. 

We have a short atatement from Mr. Wes Hayden, legislative 
counsel for the International Association of Fish and Wildlife 
Agencies which we will make part of the record at this point. 

[The statement referred to follows:] 
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STATEMENT FOR SENATE SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION HEARING ON 
ENDANGERED SPECIES, December 9, 1981 


Mr, Chairman, I am Wee Hayden, Legistative Counsel for the Inter- 
national Aseoctation of Fish and Wildlife Agencies. 


We are, ae you know, # voluntary organization with member agencies 
in each of the 50 states as well ss in a number of Federal and Provin- 
cial departments in this country, Canada and Mexico. 


So structured, we have an obvioue and subetantial intereer in the 
future of the Endangered Species Act and in the hearing your subcon~ 
mittee has undertaken on the subject. 


And we believe that interest can be most effectively conveyed by 
the witness who will present the organizscion's testimony today. 


He fs uniquely qualified by knowledge, training and in-depth 
experience to speak on this important aubject. He will address it from 
the perspective of a state game official long involved in endangered 
Bpecies program activities and in efforts to establish a viable basia 
for establishment of experimental wildiife populationa. He aiao bringa 
to this hearing the insight gained from official participation as a l’.S. 
delegate in CITES meetings in Berne, Costa Rica and most recently in New 
Delhi. 


I aw pleased to introduce with those comments William S. Huey, 
Secretary of the New Mexico Natural Hesources Department and Chairmen of 
the LAFWA Legislative Committee. 


I would also want the record to show that the National Association 
of Conservation Districts has asked to be associated with the statement 
he ia presenting. 
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Senator CHarte. Why don't you go ahead in the order you were 
called, Mr. Huey first. 


STATEMENTS OF WILLIAM S. HUEY, CHAIRMAN, LEGISLATIVE 
COMMITTEE, INTERNATIONAL ASSOCHATION OF FISH AND 
WILDLIFE AGENCIES; JAMES GLASS, PRESIDENT, WILDLIFE 
LEGISLATIVE FUND OF AMERICA; AND LONNIE WILLIAMSON, 
SECRETARY, WILDLIFE MANAGEMENT [INSTITUTE 


Mr. Huey. Mr. Chairman, I am Bill Huey. I am secretary of the 
natural resources department for the State of New Mexico. I] am 
chairman of the levislative committee of the International Associ- 
ation of Fish and Wildlife Agencies. 

I appreciate the opportunity to address the committee and to ex- 
press some of our concerns and interests regarding the Endangered 
Species Act. 

Senator Cuar&ée. We appreciate your being here. 

Mr. Huey. Mr. Chairman, one of the things that used to really 
bore me 2} or 25 years ago was some guy standing up and saying 
he had been involved in wildlife management for 25 years and 
knew all the answers. I started working in the protection of wild- 
life in 1948; | have been involved in it ever since that time. I have 
been chairman of the endangered species committee of the Interna- 
tional Association as well as of the legislative committee. I have 
participated in first reviews of the endangered species list. I have 
been a member of the U.S. delegations to CITES at Geneva, at San 
Jose, Costa Rica, and in New Delhi. I really feel that the States 
have a critical position in the implementation, enforcement, and 
practice of the endangered species program. As I say, I have been 
involved in it personally. 

Senator CHarte. Do you know all {he answers? 

Mr. Huey. [ don't know the answers, Mr. Chairman. I know a lot 
of questicns. 

Senator CHarrek. Well, you go right ahead. I am sure you can be 
of help to us. 

Mr. Huey. We share the concerns previously expressed regarding 
the question that has arisen over the bobeat case. It is unfortunate 
that questions of that hind have to cloud what otherwise is a very 
valuable instrument, the Convention on Trade in Endangered Spe- 
cies, But since it has developed, we would like for the Congress to 
amend the act in such a way that States that exercise management 
authority over species fisted in appendix II qualify for export if 
they have taken action which permits the taking of species listed. 

I am not sure of the specific language needed for an amendment 
of that kind. We have developed some language. J am not sure that 
we have universal agreement amony al] persuns concerned, but it 
can be accomplished, I am sure. 

We also feel that the International Convention Advisory Com- 
mission has simply added a layer that could be removed, that the 
Endangered Species Scientific Authority required by the treaty 
could be accomplished in an executive manner by the Interior Sec- 
retary or by the Director of the U.S. Fish and Wildhfe Service. 

Senator CHarere. You have some consolation. I understand there 
is no funding for ICAC in the 19s2 budget. 
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Mr. Huey. I understand that. 

Senator CHAFEE. You applaud that? 

Mr. Huey. I feel it would be a better approach to take legislative 
action to make this correction rather than a somewhat punitive 
action in taking the money away from them. 

We feel an annual review of this “no detriment” finding is not 
biologically practical or necessary. 

I see the sands of time are flowing there. I am halfway through 
my cards. 1 will speed up a little bit. 

Another problem that has developed for us in the states with 
regard to enforcement of the Endangered Species Act is one having 
to do with experimental population, where we take action to try to 
restore a population. We release a group of these endangered spe- 
cies, and then we find ourselves snowed ‘under by all sorts of 
threats of court action or the entorcement of jeopardy in other ele- 
ments. 

Senator CHAFEE. By whom? Who gets after you with court 
action? 

Me. Huey. Well, we are threatened with court actions by various 
groups. 

Senator CHaFree. Well, would they be environmental groups? 
Farmers? 

Mr. Hury. Environmental groups I don't like to categorize. I con- 
sider myself to be an environmentalist, and have been since before 
it got to be popular. The specific case ] am addressing in this con- 
text, however, is one having to do with whooping cranes in New 
Mexico, where we were denied the opportunity to participate in 
banding activities on other water fow! because it might jeopardize 
the population of whooping cranes which were the results of rein- 
troduction. Incidentally, we have supported that action. I atn presi- 
dent of the Whooping Crane Conservation Association. There is no 
conflict of interest in this. And 1 feel that this is not atypical. 
There are other situations that develop where it is considerably 
more difficult. The primary objective of the endangered species list 
should be to have all the species removed from the Jist. Shey 
should become so abundant jit wouldn't be necessary for them to be 
listed. Use of artificially propagated individuals is a way to do that. 

We have a number of fish species in New Mexico which we could 
restore; they are threatened or endangered. We are nut going to 
permit thuse species to be released intu our streams if they are 
going to have an adverse effect on sport fishing. I aim sure this 
could be expanded to other endangered species, where the primary 
source of recovery opportunity is either the release of artificially 
propagated individuals or trapping and transplanting. This is one 
of the tools that is available to us, where the scarcity of that spe- 
cies is the result of some activity that hasn't completely destroyed 
the habitat, and we would like to see something done on that. 

We feel that if the Congress does amend the act a complete 
review should be conducted by the Department of Interior and the 
Fish and Wildlife Service. and any rezulations that are holduvers 
that haven't been reviewed or replaced by 144 should be abhol- 
ished, or they should expire at that time. 

We also would like to see some specific languavze in the act which 
would give the states a percentaye of any amount of funds appro- 
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priated for endangered species. We have been in kind of an orphan 
child position with funding on this. The passage of the act created 
a significant responsibility for the States. It increased our costs of 
operation. It gave us a lot of things we had to do. There was an 
amount authorized but not appropriated. 

Senator MitTcHELL. What is going to happen if there is $20 mil- 
lion available for the Department but nothing for the States? What 
is going to happen to the State program? 

Mr. Huey. The programs that we have been funding with those 
ae we received under section 6 will have to be eliminated 
unless—— 

Senator MrTcHELL. Are they significant programs? 

Mr. Huey. I sincerely hope so. I would hope we wouldn’t involve 
ourselves in them if they aren’t significant. Quite obviously, we 
will look at them on a priority basis and perhaps spend all State 
money to fund those projects. 

Senator MITCHELL. What percentage of your total budget comes 
from section 6 of the act? 

Mr. Huey. Very, very minor. 

Senator MITCHELL. So, you would continue in operation no 
matter what? 

Mr. Huey. We are not going to discontinue our efforts on behalf 
of endangered species because we were involved in endangered spe- 
cies activities and the protection of endangered species in New 
Mexico before the act passed. We had State laws that made those 
provisions, and we are going to continue to implement them. 

Senator CHAFEE. That is probably the theory of the administra- 
tion: that you will continue, and this is one small way that the Fed- 
eral Government can save money. 

Do you know how much came to New Mexico under the act? 

Mr. Huey. We were receiving about $35,000 or $40,000. It is not a 
lot of money. 

Senator MITcHELL. But you want that back. 

Mr. Huey. I would like to have it back. 

Senator MITcHELL. Because you recommended you get a specific 
portion of whatever the Federal appropriation is. 

Mr. Huey. I would like to see the States get a set percentage of 
whatever is appropriated for endangered species, and I would also 
like to see the maximum ratio changed from 50/50 to 75/25. It puts 
endangered species in a more competitive position if we have a 
better matching formula that is more generous toward the endan- 
gered species. 

Senator MITCHELL. It will help you get the New Mexico Legisla- 
ture to appropriate more if you can tell them for every dollar they 
put up they will get three Federal dollars. 

Mr. Huey. It is much easier. : 

Senator CHAFEE. I admire your courage and optimism in coming 
here and suggesting they not only restore but increase the Federal 
contribution. 

Mr. Huey. Mr. Chairman, when we are talking about what one 
administration does, I have seen a lot of administrations come and 
go, and things change from one to the other. And I hope that the 
changes we are suggesting in this act will not be related to admin- 
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istrations but will be related instead to the resource and the 
public’s interest and the constituency concerned. 

Senator MiTcHELL. But the problem with that is, that is really a 
statement that is divorced from reality. Here you have an adminis- 
tration which has as a major objective reducing Federal spending 
and reducing the Federal role in all areas of our society. So you 
can’t just come in here and say, well, you hope it doesn’t happen. 
Here is the administration that wants to cut this Interior budget 
from $24 to $14 million. 

Mr. Huey. Quite obviously the funding for in any program is af- 
fected by the position adopted by the administration in power, but 
in the end the Congress has something to say on that subject, too, 
and we see a lot of cases already where the amounts that are cur- 
rently being considered by the Congress are higher than those rec- 
ommended by the administration. 

Senator MrTcHELL. And this is one such area? 

Mr. Huey. Yes, sir. 

Senator MITCHELL. The administration recommended $14 million 
and we provided $20 million. All I am saying to you is I think it is 
an unrealistic notion to believe, and I am not suggesting you do be- 
lieve it, it doesn’t make any difference what the administration is. 
It is the commitment of the administration as set forth in actual 
dollars that is important. And it is one thing for someone to come 
up and say, look, I really believe in protecting endangered species 
but we can’t afford it so we won’t support it. That is a commitment 
in words as opposed to deeds. I think those of us who are con- 
cerned, as you obviously are, are more concerned with deeds rather 
than words. I don’t think it is enough to say, well, it ought to be 
the same under all administrations. It isn’t the same. 

Mr. Huey. I know it is not the same under all administrations. 
That is what I meant when I said I have seen administrations come 
and go and have seen the attitudes change. We are still here and 
operating. We are talking to the administration, the international 
association and I as an individual in my State. We get along fine 
with the administration. They don’t do everything we would like, 
but they talk to us at least. Hopefully conversations will continue 
and we will be able to get some response. There is always another 
year. We are waiting for next year. 

Senator CHAFEE. Wait till next year. Gentlemen, we really have 
to proceed. Time is running by on us. We will have an opportunity 
for questions. 

Mr. Glass, please proceed. 


STATEMENT OF JAMES H. GLASS 


Mr. Guass. Mr. Chairman, I am Jim Glass, president of the Wild- 
life Legislative Fund of America. 

Senator CHAFEE. Your statement will be entered into the record 
so you can summarize if you wish. 

Mr. Guass. Yes, sir. I believe, Mr. Chairman, there have been a 
great many items that I am going to testify about that we have 
listed in our testimony that have already been covered, so I will be 
very brief in comments on some of them. 
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I would like to sav, however, that the Wildlife Legislative Fund 
strongly supports Ingal protection of endangered species. 

Senator CHAFER. Just in passing, your statement lists the organi- 
aations you represent and which contribute to the Wildlife Legisla- 
tive kund. What is Mzuri Safari and Shikar Safari Club Interna- 
tional, just out of curiosity? 

Mr. Grass. ‘Those are groups made up of big-game hunters, 
Africa and India. One of them is African and one of them is Indian 
type of hunting. 

Senator Crarre I see, Thank you. 

Mr. Grass. There are a great many continuing and growing 
number of organizations that are genuinely interested and involved 
in environmental and conservation issues, and these organizations 
speak from a wide spectrum of viewpoints. Because of the number, 
it is sometimes easy to lose sight of the role sportsmen play in con- 
servation, It was interesting to listen to the discussions from mem- 
bers of the committee and the administration, and Mr. Huey a 
moment ago, about the money situation, where it comes from. All 
these groups that are involved and you will be hearing from, lobby 
the Congress and get involved in education of the public and some 
even get involved in court suits. In most cases, however, the efforts 
stop there. This is particularly true of those who are most vocifer- 
ous and anti-hunting and ready to condemn all hunters. I would 
like to bring your attention to the fact that the sportsmen's contri- 
bution doesn't stop there. A recent study we conducted in 1979 
shows thet well over three-fourths of all moneys that go to manage 
the wildlife resources by our State fish and game departments 
comes from and is paid totally by sportsinen through the license 
fees, through the moneys derived from the Pittman-Robinson Act 
for firearms and hunting equipment and Dingell-Johnson on fish- 
ing tackle. When we are talking about the dollars, we are talking 
eabevut the people who are responsible for voluntarily giving up and 
contributing a minimum of 75 percent of the money that goes to 
fund the State wildlite agencies. 

In addition to that, these same sportsmen’s organizations spend 
considerable amounts of doftars through their own projects. As an 
example, Ducks Untimited plans to spend 31 million per week, or a 
quarter of a billion dollars, through 1486 on habitat protection in 
Canada, Mexico, and the United States. Not one penny of taxpay- 
ere dollars goes into these programs. 

So [think it is important when we talk shout cutting the Feder- 
al budyvet at the same tirne you have many sportsmen in the States 
who are urging their State legislative bodies to increase the fees 
they pay for hunting. fishing. and trapping licenses to insure the 
wildiife of this country is properly managed, and to also ensure 
those species which are threatened or endangered receive their 
preper attention, 

Senator Cuoarrr, Mr. Glass, ] want to commend you for what you 
have raised here. 1 think it is important. I don't think any of us 
reclized Ducks Untimited is going to be spending #1 million a week 
thrauch 1956 on habitat protection in Canada, Mexico, and the 
United States. The points you raised are excellent. I believe some 
of the grentest supporters of the whole so-called environmental 
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movement are, and indeed should be, the wildlite hunters. If there 
is no wildlife, they certainly can’t hunt. 

Mr. Grass, That is correct, sir. 

Senator CHAFEE. And what you folks have dune regarding protec 
tion of the habitat, we commend that. The Pittman Kobertson 
funds, as you point out, have come from sportsmen. As have the 
Dingell-Johnson funds. So there is no question these organizations 
you represent are crucial—I don't know the others, but I know 
Ducks Unlimited. I am not familiar with what Shikar Safari Club 
does, but if you represent them they must be goud. 

Mr. Guass. They put up several million dollars a year for wildlife 
management. 

Senator Cnaree. Let's go to the discussion you have of chiatipes 
in the act. 

Mr. Guass, There are some differences fier the earlier testimo- 
ny. We are proposing if a State with jurisdiction over wildlife spe- 
cies objects to the listing as an endangered species, thal the De- 
partment of the Interior would be required te bold a formal hear- 
ing on that matter. Now, we are only speaking of a case in which a 
State objecis, not a hearing for every species being listed which 
would have to go through the fornial adiministrative procedures 
hearing and cross-examination, and so forth. We are only speaking 
of those in which a State would specifically object ta a specific spe- 
cies. And the same thing hulds with a foreiar species DeIng cousid- 
ered for listing, if that foreign country or foreign government cid 
object, the Department of the Interior would conduct hearings. 

In respect to CITES, we propose in a case in which a dotic.tic 
species is listed by the convention and that species 18 mut on the 
endangered species list, that our country would be required to tuke 
a reservation. 

We also urge the Congress to overturn the US. Court of Appeals 
decision, as others have urged, in the boln al suit. 

And one thing, and maybe, Mr. Chairman, it might be YR from 
your perspective, but I can assure you it is one item from a 
sportsman’s standpoint that makes them more concerted and does 
not give the Endangered Species Act the movement and credibil- 
ity—— 

Senator Cuaree. The bobcat controversy? 

Mr. Guass. No, sir; the Junguage in the act which lists sport 
hunting—this is on pave 5, the next to last parayvaph--whicli lists 
sport hunting as a cause of endangerment. of species. We feel very 
strongly, sir, that languaye should be deleted, because it is just 
simply not true. There are no wildlife professiouals ou the Slate or 
Federal level that say that sport hunting is a cause of endaager- 
ment of species of wildlife. 

So, we think the amendracnts we have proposed, while thev are 
not major amendments to the act, will serve the purpose of 
strengthening the act and to also mahe the act more credible to a 
great many people who are concerned and who have misconcep- 
tions about the act itself. 

Thank you, Mr. Chairman. 

Senator CHarre. Suppose we made that “illegal sport hunting is 
@ cause of endangerment?” 
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Mr. Gvass. Well, once again, you are saying that sportsmen per- 
form illegal acts. i don’t agree with that. There are many people 
who hunt who violate the law and should be prosecuted, but I do 
not believe we should put the word “sport hunting” in there. 

Senator CHaFee. How about “illegal hunting?” 

Mr. Grass. I would like to just encourage that we not use the 
word hunting in there, because the definition of “illegal” and 
“legal” and what you perceive as hunting and some people perceive 
of it, but there is no reason to think that hunting is a cause. The 
biggest cause is loss of habitat, and most of our species which have 
been threatened have been threatened by loss of habitat and not 
the consumptive use of the species, 

Senator CHAFEE. Weil!, we haven't got time to debate that here. 
Thank you, Mr. Glass. 

Mr. Williamson? 


STATEMENT OF LONNIE L. WILLIAMSON 


Mr. WILLIAMSON. Thank you, Mr. Chairman. I am Lonnie Wil- 
liamson, secretary of the Wildlife Management Institute which is 
headquartered here in Washington, D.C. 

I will make five quick points that have been covered to some 
extent by other witnesses. One is that we believe that one of the 
more controversial aspects of the current Federal program is criti- 
cal habitat desiynations. We do not view it as controversial. We 
lock at it as necessary. We think such designation undoubtedly re- 
stricts the type of activity that can be accommodated within speci- 
fied boundaries. But, by the sume token, protecting and improving 
habitat is the most basic and important management action re 
quired to perpetuate and restore endangered species populations. 
Without the protection, other efforts are futile. 

We renlize that some critical habitat designationa may cause 
problems sometime in the future, if carried to an extreme under 
the current act. it is quite possible that numerous listings could get 
out of hand. [f this were to be the case, a line will have to be 
drawn somewhere. And, as you know, that line is going to be drffi- 
cult to draw. 

With regard to the International Convention Advisory Commis- 
sion, we suyyest that the Commission could be abolished without 
detriment to endangered species management. It has served no 
useful purpose, in our view, and its demise would permit author- 
ized funds to be invested in more important endangered species ac- 
tivities. We believe the Secretary has at his disposal ample exper- 
tise to serve as the scientific authority and as adviser. Additional 
expertise is available in the National Marine Fisheries Service. 

Senator CHarre. Who is on the side of the International Conven- 
tion Advisory Commission? Nobody has a good word to say for 
them. Anyway, their demise has apparently occurred. 

Mr. WItLtAMsoN. Good. 

Senator Carer. Well, that is the final epitaph. 

Mr. Wituiamson. With regard to the bobcat decision, we think 
that the impheation of this decision is much more important than 
a3 pertains to the bobcat per se. There is apprehension that the 
court decision may be interpreted to require similar wasteful ex- 
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penditure of scarce funds to compile other unnecessary estimates of 
various other wildlife populations before they may be taken for any 
purpose. The status of bobcats and most other wildlife are moni- 
tored by the use of population trend data and habitat analysis 
rather than by actual counts which are extremely difficult and ex- 
pensive, and in many instances impossible to obtain. Relative num- 
bers are much easier to obtain and completely adequate to use 
when setting seasons and bag limits for taking most wildlife. This 
obviously is the case since many depleted populations have been re- 
stored during this century using that method. We believe, there- 
fore, that the act should be amended to eliminate the negative 
impact of the court decision on sound wildlife management pro- 


grams. 

With regard to experimental populations, we agree with the in- 
ternational association’s position as stated by Mr. Huey. Designa- 
tions such as critical habitat can prevent management for other 
species, including the prohibition of taking nonendangered ani- 
mals. As he stated, the States are reluctant to introduce experi- 
mental populations under these circumstances, and restoration of 
endangered species is hindered, which it should not be. We recom- 
mend that the act be amended to permit experimental populations 
to be established without the normal restrictions associated with 
critical habitat or similar designations. 

In listings, the institute believes that the Endangered Species 
Act should be amended to make the national effort to manage en- 
dangered species a more cooperative Federal-State venture. The 
success of the endangered species program hinges largely on coop- 
eration of State and Federal wildlife agencies. We believe, there- 
fore, that there should be agreement as soon as possible among 
US. Fish and Wildlife Service and involved State wildlife agencies 
before any resident species is listed under the act as endangered. 
The act should be amended to require such joint agreement. We 
also believe that the United States should be mandated to take a 
reservation on species listed under CITES but not listed under the 
Endangered Species Act. This would return control of the U.S. en- 
dangered species program to the hands of U.S. agencies, both Fed- 
eral and State, with appropriate professional staffs rather than 
leave it in the emotion-ridden arena of multinational fiat. This 
would end the present situation that finds wildlife management 
programs in this country penalized because of the failure of other 
nations to get their own programs into gear. 

Thank you very much. 

Senator CHAFEE. Thank you very much, Mr. Williamson. I think 
that is a good summary of a whole series of points that have been 
made here. Your testimony will be helpful. 

As you mentioned, you dealt with the problem that Mr. Huey 
raised regarding reintroduction or the introduction of endangered 
species, and | think that is a very valid point. As I understood your 
point, Mr. Huey, you are currently discouraged from introducing 
the endangered species because of the limitations that are put on 
the existing nonendangered species that you have. 

Mr. Husy. That is correct, Mr. Chairman. 
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Senator CHaFER. The puint you made makes sense; sometimes in 
attempting to foster protection of the species we indeed discourage 
it. 

That is all fine testimony. 

Mr. Waey. Mr. Chairman, may I make one more statement very 
quickly? 1 would like to speak on behalf of section 7. I don’t think 
that the act should be weakened by any significant amendment of 
section 7. I also feel that the continued inclusion of invertebrates 
and plants in the endangered species contributes to the entire eco- 
avsiem approach you brought up earlier. In New Mexico we nomi- 
noted the iscora isopod, which most people won't know, but it is a 
prehistoric bug. We have addressed ourselves completely to endan- 
gered species in New Mexico, and we hupe the act continues to do 
the same. 

Senator Cuarre. Let ine ask you a question in conclusion here. 
Perhaps Senator Mitchell bas some questions. 

Senator Mircvern. Mr. Chairtnan, when you say “in conclusion,” 
that means the ered, 

Senator CHAFKE. Well, in conclusion of my questions. This is 
rather a general question. Overall, do you think the act has worked 
well? 

Mr. Hury. I definitely think the act is worthwhile, When you dis- 
cuss an act of this kind, vou don't discuss all the good things about 
it, you discuss those things you want changed, and quite obviously 
you are talking about the bad things. There are problems with the 
net, but it is a good art: H bas its place. 

Senator CHaree. krem your experience, have you seen develop- 
ment or activities that industry has wished to undertake that have 
tailed to proceed because of the act and the refusal of the partici- 
pants to fo before the exemption conimmitlee? 

Mr. Perey. [don't know about that. I have seen a significant 
effort on the part of developers and persons who are interested in 
doing things te avoid eonfrontotian, te do their hamework, to iden- 
tily steve these confrontations exist and to try to alter their plans 
hefore it is even necessary to come te this point. 

Senator Craree, Fo the censuliation or exeniption process? 

Mr Fairy Ripht 

Senorar Craree, What de you say ta that, Mr. Williamson? 

Meo Worreasisoca, P think, Mr. Chairman, in regard to your first 
give tien, the act has worked tremendous!, well, considering the 
very complicated Jar pitopgea, the involved definitions and specific re- 
qvirements imposed an the WS. Fish and Wildlife Service. I think 
they have dane avery good job, and [think it has worked. ] am not 
awars of any prect problem caused by the act. Lhear a lot of suppo- 
sitions of poddems, but Tam resHy not aware of many real prob- 
leon. tink pos idy one thing that caused the act problems sever- 
al yenrs ago wos the ‘Pellice Dam situation T think the act was mis- 
uecd in highlighting this little snail darter as the thing that was 
holding wp completing the dam. That dam should not have been 
hailt for other reasons, net because of the fish. 

Senator CHarer. T hope Tam not quoting Senator Baker out of 
contest, bot Lheerd Senator Baker soy publicly in Providence, R.1, 
thot if ii: S started from prowmnd zerg, starting all over again, his ap- 
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proach would have been different. The prubiem was the thing was 
95 percent built befure the snail darter showed up 

Mr. WILurAmson. I believe we were the only conse: vation group 
that supported Senator Baker's position. Aud we did so because we 
did not think the Endangered Species Act and the endangered spe- 
cies program should be detracted from by being highlighted in such 
a negative manner. 

Senator CHAFEE. Mr. Glass, what do you think of the act overall? 

Mr. Guass. I think the act is necessury and thank goodness we 
have had it all these years. We support it and it is extremely im- 
portant. Man has changed the environment in which he lives and 
he has changed the environment in which animals live, and if he 
doesn’t actively participate in helping manage those Species, 
whether they be abundant, threatened, or endangered, there isn’t 
going to be any more. Thank goodness we have had the Endan- 
gered Species Act. We strongly support the etforts of your commit- 
tee in these oversight hearings in taking a look at the act not in 
terms of gutting it or totally abolishing it, but from the standpoint 
that it has worked, and looking at which areas in the act might be 
improved so it will work better. 

Senator CHAFEE. Well, thank you very much. 

Senator Mitchell? 

Senator MITCHELL. No questions. 

Senator CHAFEE. Thank you very much, gentlemen, we appreci- 
ate your coming. 

The final panel is Mr.: Patrick Parenteau and Mys. Christine 
Stevens. 


STATEMENTS OF PATRICK PARENTEAU, VICE PRESIDENT POR 
RESOURCE CONSERVATION, NATIONAL WiLDLIFe FEDRR- 
ATION; AND CHRISTINE STEVENS, SECRETARY, SOCIETY FOR 
ANIMAL PROTECTION LEGISLATION 


Senator CHAFEE. We welcome you both here. Mv. Pareatean, why 
don’t you proceed. You have a rather larve and very thorongh 
statement which deals with the Endanyered Species Act. Just skim- 
ming it, this appears to be the definitive work on the subject. 

Mr. PARENTEAU. Thank you. I have an excellent staff that is re- 
sponsible for that. 

Senator CHAFEE. We will put that in the record, this looks very 
fine. But it will be necessary for you to summarize. Why dunt you 
go ahead. 

Mr. PaRENTEAU. Thank you, Mr. Chairman. It is a pleasure to be 
here with you. My name is Patrick Parenteau. I am vice president 
for resource conservation with the National Wildlife Federation. 

Since this is an oversight hearing, Mr. Chai:man, we are going to 
concentrate our testimony on the act as it is bey adininistered 
presently, what is working, and whut is nut wuking. As the 
reauthorization process continues, we hupe to continue to be in- 
volved, and when it gets down to details and specifics of sulativns, 
if those appear to be necessary, we would, of cuurse, appreciale the 
opportunity to participate in any drafting of legislation, and su on. 

But today I am going to stick with some yeueral observations of 
how the act is working and how it is not. I would like tu preface 
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that with one comment, and that is that the support among the 
public at large for endangered species conservation and a strong 
Federal program remains very, very strong. All the polls we have 
consulted continue to indicate overwhelming support for conserva- 
tion of endangered species. And when we polled our own members, 
representing mainstream conservation thinking in America, the 
support is clearly there. 

Let me start with the positive aspects. The act has worked. Earli- 
er this morning the Chair asked a question of the Fish and Wildlife 
Service regarding what types of species are being listed presently. I 
am happy to report we have done an analysis of all the species that 
have been listed, and by far the majority are in the category of 
birds and mammals. So, some of the comments about protecting 
lower life forms, even though we feel that is a critical element of 
the act, perhaps are not based on solid evidence. 

Senator CHAFEE. Well, the committee feels it is a critical ele- 
ment, too. We agree. You heard Senator Mitchell’s comments earli- 


er. 

Go ahead. 

Mr. PARENTEAU. Thank you. 

Clearly, over the years that the Endangered Species Act has been 

on the books, a number of species—whooping cranes, peregrine fal- 
cons, American alligator, the gray wolf, I could go on—all those 
species are in a much better condition today as a result of the Fed- 
eral program and the assistance to the States under the coopera- 
tive agreement program. 
' In addition to that, we are seeing some modest gains in the area 
of habitat acquisition and protection of some critical areas. Most 
recently, the Federal Government was responsible for assisting in 
the acquisition of some land on Cape May Point, N.J., which is 
critical for endangered raptors. 

The second positive aspect that I would like to touch briefly on is 
the large number of State cooperative agreements and State pro- 
grams that have been entered into. Thirty-nine States are now par- 
ticipants with the Federal Government in cooperative programs, 
and 49 cooperative agreements have been signed to date. 

The third item I would like to touch on is the cornerstone of the 
act, and that is section 7. If efficiency be the measure of success of 
section 7, then it is an outstanding success indeed, because in the 
600 biological opinions that we have examined, one-by-one, over the 
last 2 years, we have found no delay whatsoever. In fact, the aver- 
age time for completion of consultation is 78 days, as opposed to 
the statutorily required 90-day consultation period. There have 
been some brief extensions in some cases, but those have been 
agreed to by the action agency and wildlife agency. So we find ab- 
solutely no evidence of delay in consultation. 

The second thing is we find no evidence that section 7 has 
stopped projects. Indeed, not a single project has ever been perma- 
nently stopped as a result of the Endangered Species Act. That is 
the point of the whole process. What it does is identify alternatives 
which allow the species to remain while allowing the project to go 
forward. In 154 opinions reaching jeopardy conclusions there were 
modifications and adjustments made in either the structure or op- 
erations of the project, but they were allowed to go forward. That is 


53 


a remarkable credit to the consultation process and the Congress 
vision in putting that kind of process into the law. 

Senator Cuarsge. Mr. Parenteau, I am sure your statements are 
going to be disputed when we have the industry representatives 
next Thursday. You don’t happen to know what page that state- 
ment is on? I would just like to know. The industry representatives 
are obviously in the room. I will be asking them to comment on 
your testimony. You are sure you are right? 

Mr. ParenTEAU. I am sure I am right. No project has been per- 
manently halted. Things have been deferred while alternatives 
were explored and modifications made, but not a single project has 
been terminated permanently. There are two pending lawsuits, the 
Riverside Irrigation case and the Pittston Oil Refinery case, which 
Senator Mitchell is familiar with, in the State of Maine, and NWF 
is a party in both. Those two cases involve negative biological opin- 
ions, and the question whether the project is going forward is still] 
in doubt. The point is no project has been halted. Even Tellico Dam 
and Grayrocks, of course, proceeded. 

Let me turn to the problems of the act because even though 
there are many more positive aspects of the act, I think the com- 
mittee certainly wants to hear some of the areas we think improve- 
ment is needed. 

There are essentially four points that I would like to make in the 
area of needed improvement. Let me preface that by saying the act 
has been tinkered with to the point it is no surprise that a number 
of unwanted byproducts and implications that weren't adequately 
foreseen when adjustments were made have arisen. 

The first area I would like to talk about is the listing process 
under section 4. Essentially what we have is a stalemate. Not a 
single new species has been proposed for listing since the current 
administration took office. They did complete a few listings that 
were started in the prior administration, but not a single new list- 
ing has been proposed in the Federal Register. The reason for that 
is fourfold. No. 1, there is a clear policy to prioritize the listing 
process, as might be expected, at the higher end of the taxa. 

Senator CHAFEE. What is taxa? 

Mr. Parenteau. The higher life forms, the more visible species. 

Senator Cnares. They wish to put the more visible species, mam- 
mails, birds at the higher end, that is their top priority? 

Mr, Parenreau. Those would be their top priority. That isn’t ex- 
clusively the case. 

Senator Cuaree. But even so they have not listed any? 

Mr. ParenTEAv. They have not proposed any listing as yet. They 
claim to be in the process of proposing them, but nothing has come 
forth in a year. 

The second major cause of the stoppage of listing is, of course, 
the budget crunch, and that has been gone into. But obviously 
without money and staff you cannot complete the listing process 
and do an adequate job. The comment has been made that there is 
a lack of scientific evidence to support proposed listings. We don’t 
Dn ily agree with that allegation, but lack of funds does make 
it oreo to adequately staff the program and conduct necessary 
studies. 
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The third area is the burdensome economic analysis required by 
the 197% amendments to section 4, which come into play in con- 
junction with the designation of critical habitat. That has proven to 
be an inordinately burdensome process and deserves to be looked 
at. 

Yet another economic analysis is required by the President’s Ex- 
ecutive order on regulatory reform which ts being applied to each 
listing. This process also causes significant delays in listing species. 

Senator CHAFEE. You have 1 minute left. 

; Mr. ParenTEAU. Then I will go directly to a discussion of section 

The current administration is cutting back on the protections of 
section 7. The Department of Interior has issued two Solicitor’s 
opinions, which I urge this committee to review carefully. One re- 
views an earlier Solicitor’s opinion on consideration of cumulative 
impacts in the consultation process. The second is the application 
of section 7 on extra-national actions of the Federal Government. 

Senator MitcHe... Are those in your statement? 

Mr. PARENTEAU. I am not sure we attached copies. We certainly 
could provide them. (See pp. 245 and 242.) 

The second thing is, of course, we have no section 7 regulations 
to implement the legislative changes made in 1978 and 1979. They 
are still stalled. 

Senator CuaFEE. In all fairness, you can’t blame that on the pres- 
ent administration. You can blame them for one-third of the delay. 

Mr. Parenteau. J agree. This is a nonpartisan issue. Both parties 
can share equal blame. But the fact is we don't have any regula- 
tions. 

Let me conclude by talking about what I think is one of the most 
serious problems and questions that needs to be addressed, and 
that is the question of what do you do when you don’t know. In 
other words what happens when there is inadequate information to 
complete the consultation process in the prescribed 90-day period of 
time? You have three options: Go ahead with everything; don’t 
worry about it. If you do net have enough information say, “Il don’t 
know, go ahead.”’ Second, stop everything and wait until you get 
the information. Mark time until the studies are done and the in- 
formation is gathered. Third, and this is what we prefer, use sec- 
tion 7d) the way it was intended to be used. That means prohibit 
those actions which constitute an irreversible commitment to a 
proposed course of action which would turn a proposal into a fait 
accompli before the consultation process is finished, but allow re- 
versible commitments to be made, that is, commitments that could 
be channeled into some alternatives should the ultimate consulta- 
tion prove jeopardy. That is the solution we think needs to be ap- 
plied. It has not been applied, and is not being applied. 

With that, I think I will stop and say that we feel very strongly 
about this program. We have a significant campaign underway in 
19x%2 to celebrate the eagle bicentennial, to honor the eagle as the 
symbol of all endangered species in this country. We would look 
with great disfavor on tampering with the essential elements of the 
act—sections 4, 6, 7, and 9 We hope we can avoid a lengthy and 
protracted battle over weakening amendments. What we see as 
needed are strengthening amendments. 
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Thank you, Mr. Chairman. 

Senator CuHarek. Thank you very much, Mr. Parenteau. You can 
revise or extend your oral remarks in any way. Of course, we have 
your statement. 

Mrs. Stevens, we welcome you back. 

STATEMENT OF CHRISTINE STEVENS 

Mrs. Stevens. Thank you, Mr. Chairman. 

Senator CHAFEE. It is like old times to have you here. 

Mrs. Stevens. Old times, and I hope this ts going to work as well 
as the Lacey Act amendments which we supported. 

Senator CHAFEE. We call it the Stevens Act. 

Mrs. Stevens. Hardly. 

I would just like to submit my statement. 

Senator Cuaree. Certainly. 

Mrs. Stevens, I will say, since you mentioned that nobody has a 
kind word to say for the International Convention Advisory Com- 
mission, I would like to say that kind word. As you know, it was 
placed under the Department of Interior on the theory that it had 
not been accountable before and had to become that way. But orizi- 
nally having been in ESSA, ICAC was put under the Department 
of Interior, now completely unfunded, and the next step is, “Let's 
kill it altogether.” Obviously there is some kind of prejudice 
against this independent point of view. We believe even though it 
has no funding the meetinys are very well worthwhile. They bring 
in expertise from such agencies as the Department of Agriculture, 
NIH, the Smithsonian, keeps them advised of what is happening, 
and it is an independent scientific body reviewing what is happen- 
ing with the Convention on International ‘Trade in Endangered 
Species. To abolish it would seriously impair our Nation’s ability 
with respect to the scientific objective in carrying out our treaty 
obligation. 

I would like to say a little more about CITES as it affects the 
bobcat, which you can see is the animal in the spotlight at the 
moment. 

CITES actually applies to vulnerable species for which available 
data suggests that continued take on the current scale will render 
them threatened with extinction. Now, the most recent numerical 
information that has been supplied by the Department of Interior 
is that trapper numbers have increased 21 percent between 1979 
and 1980, but the number of bobcats taken did not increase. That is 
a clear indication that the total population is decreasing. The 
reason for the increases are not only the licensed trappers, but the 
unlicensed ones of which there are uncounted numbers and nohody 
can find out how many. 

I compare in my testimony whut has been fuund in the Interna- 
tional Whaling Commission. The blue whale became commercially 
extinct despite the fact that all the while, the Scientific Committee 
of the International Whaling Commission was advising the nations 
they were killing fur too many blue whales. They did not stop, how- 
ever, until the largest whaling nation couldn't find any whales at 
all to kill when they went to Antarctica. To the whalers, it had 
looked as if there were pienty of blue whales. It locks as if there 
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are plenty of bobcats to a trapper, and the likelihood of vastly over 
exploiting bobcats at the present time is enormous. A single skin 
can bring as much as $600. Like whales, there is no investment in 
raising them; all a trapper has to do is go and catch one. Naturally, 
it is rather a strong temptation. 

Now, on the question of population, it isn’t necessary to know ex- 
actly how many bobcats there are. That is impossible. However, I 
would like to submit for the record some pages from the “Wildlife 
Management Techniques Manual,” both 1969 and 1980, which 
state, for example, ‘““The methods of estimating numbers of animals 
have now achieved a level of sophistication worthy of a mature sci- 


ence.” 
{The information referred to follows:] 


[Prom Wildlife Management Techoiques Manual, 1960) 
CuHaprer 14,—EsTimaTinG THE NumseRs of Witotire PoPULATIONS 


INTRODUCTION 


The material presented in this chapter is designed for a wildiifer starting an in- 
vestigation that requires a knowledge of how many animals are present either now 
or in the future. Jt is intended for a person located somewhere in the field who lacks 
an extensive library and sophisticated computers, although such aids are available 
with a little effort and planning. The person should examine the methods presented 
here, try the ones that seem most appropriate, consult with whatever specialists are 
availiable, and decide after a few months of trial, whether or not (a) any type of 
census is necessary for his investigation, (b) these simple methods satisfy his needs, 
or (c) specialists in census methods should be consulted. Additional help in these de 
cisions may be obtained in the voluminous literature on methods, some oriented for 
a species and others for the topic. Thus, this chapter is a manual for use in estimat- 
ing wildlife populations rather than a review of research. 

he methods of estimating numbers of animals have now achieved a level of so- 
phistication worthy of a mature science. Conceptualiy the methods have gone from 
simple counts to complex relations, involving numerous assumptions. Technically 
the calculations have progressed from pencil and paper to computer. The recent lit- 
erature is vast and much of it highly mathematical. For example, the excellent arti- 
cle (Eberhardt 1978a) on transect methods can not be abstracted here but must be 
examined in the journal. This chapter will attempt to achieve 2 objectives: (1) prea- 
ent the conceptual basis for census methods, and (2) describe a few methods in suffi- 
cient detail so that with a little effort the field worker can follow them. It would be 
desirable to inctude specific instructions for carrying out @ census, much as is done 
in the standard laboratory manuals for bacteriology or engineering subjects. Unfor- 
ney: it has been necessary to refer the reader to original literature for these 

etails. 


[From Wildlife Management Techniques Manual, 1969) 


Craprer 21.—EsrimMaTING THE NUMBERS OF ANIMALS IN WILDLIFE POPULATIONS 


The many and diverse schemes for estimation of population numbers and density 
fill a voluminous literature that cannot possibly be completely treated in a single 
chapter in this manual. The writers have attempted to assemble these methods into 
a coherent and orderly treatment and the papers referenced have been chosen to 
illustrate the development. The reader should be aware that the references repre- 
pil only a part of the literature and that the cited passages and results represent 
i smail part of the material in the references cited. 

é@ primary purpose of this chapter is to catalolg standard techniques of popula- 
tion estimation, with instructions regarding their use and limitation, 


CHaprer 22.~—PopuLation ANALYSIS 


“Animal population analysis” means the procesa of attempting to determine the 
structure {i.e., the age and sex composition) of a population and the forcea control- 
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ling the past and future composition of that population. Populations of wild animals 
rarely are static—hence the term “population dynamics.” Fluctuations of numbers 
almost invariably are accompanied by changes in structure. In fact, knowledge of 
the interna] workings of a population will ordinarily provide a good notion as to 
probable future changes in the numerical abundance of that population. Such pre- 
dictions are the wildlife manager's principal goal in population analysis. 

The basic ingredients for a study of any population are birth and death rates, age 
and six composition, and numerical abundance. * ° * 


s s 

One important such check is to be abie to compare predictions of population trend 
based on the “vital characteristics” {i.e., survival reproduction) with independ- 
ent measures of population behavior. Such a comparison may be made without esti- 
mates of absolute ulation size; that is, by using an index or relative measure of 
population trend. However, one of the usual goals in wildlife work is to secure an 
optimal game harvest. “Kill figures” are estimates of absolute numbers, so working 
usefully with indices also requires an estimate of abeolute population size. Eatimat- 
ing population size is treated in another ad rl Ita importance much be empha- 
sized as bir as the fact that estimating absolute size can rarely if ever be success- 
ly avoided. 


{From Appeals Court Opinion, Feb. 3, 1981) 
r r . . * . . 


We recognize that, because of the secretive nature of the bobcat's life and behav- 
ior, it is difficult to obtain accurate information about the size of the bobcat popula- 
tion. There are indications that techniques for making more accurate population es- 
timates can and may be developed. We do not suggest that the Scientific Authority 


may base a no-detriment finding only upon some kind of head count of the animale 
or some other method of measurement that, as a practical matter, would be virtual- 
ly impossible to make. All the Scientific Authonty is required to do is to have a 
reasonably accurate estimate of the bobcat population before it makes « no-detri- 
ment finding. The Scientific Authority has considerable discretion to determine the 
method by which that estimate may be made and in evaluating its reliability. 


Mrs. Stevens. I think there is no question that adequate infor- 
mation on populations can be achieved. You have to know so that 
you don’t allow any population to go down too low. That is all the 
court wants. And I will submit the exact wording of the court 
order. (See p. 255.) 

I would also like to make clear that the Society for Animal Pro- 
tection legislation is not antihunting, and it is not antitrapping, 
ore stongly oppose use of the steel jaw leg hold trap whic 
we think is abominably cruel and totally unnecessary. But we are 
not i ie to the capture of fur-bearing animals. Nobody has to 
get paranoid about it. I had a feeling listening to testimony this 
morning that the implication of what was happening had to do 
with ending hunting and trapping, so I want to make our position 
crystal clear it does not. 

Just to go back to population, the International Whaling Com- 
mission, which allowed the blue whale to sink to commercial ex- 
tinction, nevertheless peuary produces population estimates from 
ita scientific committee so that the commissioners can exercise 
judgment. That same amount of information should be available to 
the Federal Government with regard to bobcats. 

Other members of the cat family in the United States have been 
extirpated from enormous parts of their former ranges. Jaguars 
are extinct in our country; jaguarundis, margays, and ocelots are 
rare. The Florida panther is teetering on the brink of extinction. I 
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know people who formerly observed bobcats regularly but who 
practically never see bubcats any more. 

[ would like to submit for the record an article in the “Smithso- 
nian” of June 1981 entitled “Following the Shadowy Trail of the 
Cat That Walks by Itself.” by Hope Ryden. (See p. 261.) It gives ref- 
erences to specific studies on the survival of young bobcats. It is 
not easy to bring the bobcat population back once it has been too 
far depressed by trapping. 

Vocal though trappers organizations are, it is of interest to note 
that 74 percent of the American public is opposed to the use of 
steel traps to capture animals, That is from a study funded by the 
U.S. Fish and Wildtite Service. When the victims are a species 
whose status is threatened with extinction and listed on CITES ap- 
pendix II, this large majority opinion would be further reinforced 
and incrensed. The public dues not want to have protection weak- 
ened for a threatened American mammal taken by a painful 
method and sold for luxury fur coats. Indeed, it is hard to think of 
anything that would be more unpopular with the public. But by far 
the greatest reason for not weakening the act in the several ways 
bobcat exploiters propose is to insure that the bobcat populations 
that still exist are maintained. 

Mr. Chairman, the rest of my testtmony relates to the 10 points 
made by the Department of [nterior, and I think perhaps given the 
time I will let them go into the record, but just wish to express our 
very strong support for the act without weakening it. 

Senator CHaFee. ‘hank you very much, Mrs. Stevens. 

Let me ask you this, Mr. Parenteau, You heard the testimony 
from Mr. Boynton earlier in which he said that these endangered 
species are often listed on the bases of inadequate scientific infor- 
mation. He cited the proposal to list the [inois mud turtles as an 
example and stated what a horrendous problem that proposal im- 
posed on one of the companies. Now, what is your answer to that? 

Mr. ParentKau. I guess | have a couple of answers. First of all, 
the point I made earlier I think I will just reiterate, and that is if 
you want to have quality scientific bases in the process then fund 
the agency at an adequate sum so they can produce the scientific 
evidence. 

Senator CHAPKE. Well, the funding we are dealing with is just 
going into effect, that is, the reduced funding level. Are you saying 
that the $24 million, with $20 million for the Fish and Wildlife, or 
the Federal part of it, is inadequate? 

Mr. PARENTEAU. I would say it is inadequate, and furthermore, I 
can say we can demonstrate te this committee the cuts in the En- 
dangered Species Oifice are disproportionate within the Depart- 
ment of the Interior. We can find the money to fund endangered 
species in other areas---for example, water projects proposed by the 
Bureau of Reclamation. But the tirst thing is to take a hard look at 
the budget and see if it is funding the existing program in an ade- 
quate manner. 

The second thing I would say is it is not unusual for a business 
like Monsanto to spend a lot of money attempting to show that the 
mud turtle wasn't threatened, and shouldnt be protected under 
the act. I don't think it ts too unusual it would spend that money, 
and the publicity benefirs they got are worth the money. | have 
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seen their lengthy articles praising to the heavens what they have 
done for the mud turtles, and I think the $500,000 was probably a 
wise investment in corporate public relations. 

Senator CHAFEE. But getting back to the issue, you say that the 
reason that there is not more scientific basis for the listing of spe- 
cies is financial. It seems to me that the problem is that sometimes 

ou just don’t know what is a scientific basis. You can beat this 
hones for a long time and nothing is ever really definitive. 

Mr. PARENTEAU. It always comes down to judgment. 

Senator CuaFes. It is a judgment call. 

Mr. PARENTEAU. It is. That is why this Congress calls the result 
of the consultation process a biological opinion, because in the end 
it is the opinion of the experts, and at some point you have to pick 
the experts, and this Congress has picked the Fish and Wildlife 
Service. And I don’t think you evaluate one case in isolation, you 
evaluate the full range of the exercise of their responsibility to see 
if they are, overall, carrying it out reasonably, and I think they 
are. 

The other thing I would say, since the question was opened, Mr. 
Boynton's comment about amending section 7 to put in a standard 
insure as far as practicable, we would adamantly oppose that sort 
of wishy-wash dilution of a crystal clear section. Insure is what this 
Congress meant and that is what should be retained. To put as far 
as practical in there is going to spawn any number of conflicts and 
controversies and lawsuits that we don’t need. The process is work- 
ing. The language insures that species will be preserved without 
stopping projects. That is the point J tried to make. 

Senator Cuarre. Mrs. Stevens, do you have anything you wish to 
add, or do you concur? 

Mrs. Srevens. I do. I would just like to add a little bit about the 
convention because I think that is so very important, and it is the 
convention that was written here in Washington. We were the 
leaders and in the beginning we remained the leaders. But at the 
last two meetings the United States has begun to be considered a 
backslider, and it is actually the undeveloped nations who are sup- 
porting strong positions on the part of the convention. So it is be- 
coming, to be frank, somewhat embarrassing to be an American. 

Senator CHAFEE. Well, you attended the last CITES meeting. 

Mrs. Stevens. Not the last one. I went to the one in Costa Rica, 
and Fran Lipscomb of our staff went to the one in New Delhi. It 
was there that the parrots were listed on appendix II by an over- 
whelming majority, with only the United States and very few other 
people holding back. And then there was a question whether a res- 
ervation would be filed, which would have been incredibly embar- 
rassing to this country, after the world in general—there are 75 
members of CITES—said we do want psitacine birds listed because 
there is so much poaching and smugzling. Listing helps the nations 
that have the populations of birds to keep track of them, and it is 
very hard for many of those nations to do that. 

Senator Cuares. I have to spend some time on this CITES busi- 
ness, but I must say from a quick overview of it, it seems to me this 
business of taking reservations—if we take reservations, then 
others will, and the treaty becomes a nullity. Even though the 
treaty may not do everything we want every time, it seems other 
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countries would be under far greater pressure, for example, the un- 
developed countries, to take reservations than we would be. So, I 
am skittish of this business of our taking reservations all the time. 
But, in all fairness, I have to learn more about that. 

Senator Mitchell? 

Senator MitcHe.e. Thank you, Mr. Chairman. 

Mr. Parenteau, I wanted to say you made a reference to 1982 
being the bicentennial year of the bald eagle. Since Senator Chafee 
and I are cosponsors of the resolution, I want to report to you this 
morning the resolution has been acted on favorably. 

Frid PARENTEAU. Forgive me for the oversight for not mentioning 
that. 

Senator Cuarge. Senator Mitchell was wrestling with that bird 
on the steps of the Capitol. 

Senator MITCHELL. I was going to say, Mr. Parenteau, you have 
already done enough of a favor by getting my picture taken with 
the American bald eagle. Senator Chafee, you have been in Con- 
gress longer than I have and wisely had another engagement. As a 
consequence, Mr. Parenteau, I came closer to being an endangered 
species than the American bald eagle. 

Mr. PaRENTEAU. You will be happy to know we have abandoned 
plans to use that as the foldout in our magazine. 

Senator MrrcHeE.e. That part I would not have minded. 

I would like to talk about a couple of subjects that came up in 
your responses to Senator Chafee’s questions. First, on the level of 
funding, I ask you specifically what I asked previous witnesses, do 
you believe this act can be effectively and meaningfully enforced at 
the level of funding recommended by the administration, that is, 
$14 million? 

Mr. PaRENTEAU. Absolutely not. I don’t have a number for you. 
We can work one up and provide the justification. That number is 
clearly too low. 

{The information referred to follows:] 
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pg. 112 Re: Budget Cuts 


Our greatest concerns are disproportionate cuts in listing 
(58%) and Section 6 grants (100%). Both of these activities are 
essential to a successful endangered species program; we urge that 
both activities be restored to levels equal or greater than those 
proposed under the previous administration. Our recommendations 
would bring the final budget for the Office of Endangered Species 
to 20.731 million dollars; by comparison the Administration's 
second request of September, 1981 was for 13.177 million dollars 
(see attached). 


I. Listing 
Carter FY'82: 3.443m 
Reagan 1 : 1.957m 
Reagan 2 s 1.605m 
Present : 1.957m 


Recommended : 4.6m 


Justification 


The following areas within the listing program were either 
severely reduced or else completely eliminated through the budget 
process. Because all are vital to a viable endangered species 
program, we recommend that funds be restored as indicated. 


A. Economic Contracting Studies (1.0m) 


Provides economic data, now required by E.0O. 12291, 
on actions that involve endangered species. 


B. Status Surveys for Unlisted Species (2.5m) 


These surveys are necessary to identify candidate 
species for listing that states have neither the personnel 
nor funds to conduct. 


Cc. Personnel (0.3m) 


Half of the Washington office has been relocated to 
regional offices. Many of these biologists, who were 
supposed to work on listing, instead have been placed on 
recovery. Furthermore, the Washington office has lost 
its botanist, entomologist, two economists, and three 
clerical workers. Immediate funding is necessary to 
restore these crucial positions. 


90-806 O—82——5 
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O. Endangered Species Information Systen {o.4m) 


Resconding to strong recommendations provided in a 
197% GAG report, O25 wags preparing to bring a computer 
information retrieval system on line. Designed to 
provide PWS and other federal agencies with data on 
endangered species instantaneously and expedite work on 
ail aspects of endangered species, tne program now has 
been placed on “*nold*. 


£&, Miscellanecua (0,4m} 


Money used to conduct public hearings, publish 
notices in local newspapers and the Feceral Register, 
48 well ag perform a myriad of other services has been 
drastically curtailed. To ensure continued public 
participation and input, as required by the Endangered 
Species Act, it ia easential that these funds be com 
pietely restored. 


Section 6 Granta 


Carter PY'#2Z: 3.920m 


Reagan i t 9 
Reagan 2 t a 
Present i 0 
Recommended +: 4.0m 


Justification 


The results of §6 grants that provide states with money 
to research and manage endangered species are an outstanding 
example of one Of the more successful state-federal coopera- 
tive agreements. In previous testimony we cited the number 
of endangered species that have benefitted from §6 programs, 
For the past six years Congress has appropriated §6 funds, 
yet the current Administration now proposes to eliminate the 
program entirely. The impact this budget cut would have on 
state efforts to protect and restore endangered species can- 
not be stressed too strongly; several states have already had 
to terminate contracts and release personnel that would have 
been funded by §6. Deleting these funds and effectively 
dismantling sO many successful state programs runs counter to 
the Administration's desire to return management to the states. 


Although the previous Administration's request of 4 million 
dollara for §6 monies is inadequate {with 38 states having 
cooperative agreements, this is slightly more than $100,000 
per state}, it is far better than zero funding. NWF urges 
that Congress recognize the importance of §6 activities and 
immediately restore funding to 4 million dollars for FY'#3}. 
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Senator MrrcHE... Mrs. Stevens—I would like to ask these ques- 
tions of both of you—do you agree? 

Mrs. Stevens. I agree with that, and I think it is particularly im- 
portant to have adequate money for enforcement of the act. 

Senator MrrcHELL. You also made a statement, Mr. Parenteau, 
which was in the nature of criticism. You said there hasn't been a 
single listing this year. That, of course, is significant only in rela- 
tion to prior years. Could you put that in a more meaningful con- 
text for me? 

Mr. PaARENTEAU. Yes. In calendar year 1980 there were 21 species 
listed, while in 1981 there were only 4 species listed (see following 
table). One of these 4 species, the Hawaiian tree snail, includes 
some 41 subspecies, of which 19 are believed extinct. So the admin- 
istration may count all those subspecies, including the extinct, and 
come up at the end of the year and say we have listed 44 species. 
But that is misleading. The 21 species listed in 1980 was far more 
than the 4 listed this year, and that was not a particularly exem- 


plary year. 
[The table referred to follows:] 


No. Species Listed Since ESA ot 1973 {Calendar Year} 


1973 1974 1975 1976 1977 1978 1979 1980 1981* Total 


— TS Se Oe OCS 


Mammals 158 3 2 85 1 1 28 1 0 279 
Birda 169 o 3 36 3 0 1 a o 212 
Fish 39 o 3 2 5 2 1 4 0 56 
Reptiles 27 i) 1 27 4 6 4 8 0 re] 
Amphibians 6 0 0 ? 2 a Q 1 ts) 16 
Insects 0 0 ° 8 0 0 0 s 0 13 
Snaila 1 is) 0 Q 0 3 i) 9 1 3 
Mussels 0 0 0 24 1 is) i) o 0 2s 
Other 0 0 Q 9 o z 0 a a 1 
Plants 0 0 0 0 4 18 36 2 3 63 
Total 400 3 3 189 20 35 70 21 4 


Grand Total 751 


* The effective dates for these 4 species ‘listings took place after 
20 January 1981. 


Senator MITCHELL. What was the zero figure? 

Mr. PARENTEAU. The zero figure is new listings. In other words, 
the Hawaiian tree snail and others that have been listed in 1981 
were carryovers from 1980. No new proposed listings have been 
made this year. . 

Senator MircHELL. Now you answered the question I was going 
to ask about Mr. Boynton’s recommendation, an amendment to 
Section 7, and your testimony was very good. But I must say I 
think your answer to the Illinois turtle thing was really inad- 
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equate. Whether or not Monsanto got $500,000 worth of publicity 
in a peels case isn’t really responsive to the question of how 
did t happen, and I think more significant, is that a common 
occurrence? If someone wanted to indict a piece of legislation and 
brought up a single cet Be of human error, let’s assume a mis- 
take was made, that would be one thing and we could say, well, no 
institution, no human institution is infallible, and that is not so 
bad. I guees I have a broader question. What did cause something 
like that? Was that a mistake in the process? Is that a common oc- 
currence? Give me a little broader evaluation of that aspect of it 
and how likely that is to occur. 

Mr. PARENTEAU. Well, if you have ever had any dealing with Ph. 
ni herpetologists, you would know that—and I don’t mean to be 


Senator Mrrcue.y. I never have had any dealings. 

Mr. Parenteau. The Bhatia is that scientists are highly inde- 
pendent in their views about something as subjective as to whether 
a species is endangered or not. And having presented several 
expert witnesses in endangered species cases, I can testify myself to 
the difficulty of getting two of them to agree. One of the problems 
we have, you are always going to have two or three scientists with 
excellent credentials disagreeing with scientists with equally excel- 
lent credentials. It is a battle of Nobel laureates, if you will. That is 
a sguiicen: roe with a subjective judgment, as the chairman 
recognized, ut whether a species is truly eee and, for 
that matter, as to whether a habitat is truly critical. t is an en- 
demic problem. Senator Mitchell, you are absolutely right in saying 
what needs to be looked at is whether there is consistent pattern, 
or at least several episodes, involving serious disagreement over 
the scientific validity of particular listings. I didn’t mean to suggest 
that was not a proper area for the committee to look into. We will 
look into it ourselves. 

Senator MrTcHe.. I wish you would because I think a significant 
point of criticism has been made of the act. One of the objectives of 
criticism is specifics. Mr. Boynton was specific. He cited a specific 
case. And if you disagree, I would like to have you address the sub- 
stance of his criticism. What happened? And assuming that what 
perros produced an aah eed result, does that represent a final 
indictment of the system that produced the result, or is that 
merely what one can expect in an area of uncertainty. I would like 
to have a more substantive response. I don’t expect you to do it 
now. Perhaps you could submit it. I would like to tell you right 
now I am going to send it to Mr. Boynton and see what he thinks 
90 we can refine, so we can have some meaningful and substantive 
preeentation of that on both sides. 

Mr. Parenreau. Excellent. We will do that. I would like to keep 
ge te the point Mr. Boynton raised that there is not good scien- 

ific evidence for listing; the other is that section 7 needs some 
treatment. 

Senator MrrcueEL. I understand that, and I understand you have 
already discussed your view on when there is insufficient scientific 
evidence for listing, you have an automatic out, the middle course 
which Se have recommended. 

Mr. Parenteau. That is right. That has to do with consultation. 
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[Responses from Mr. Parenteau and Mr. Boynton follow:] 


Faom Ma. Panenteau Re: THe Inuinow Mup Turtie 


Disputes, such aa those involving the [linois mud turtle, are the exception in the 
process of listing a species. While we are developing a thorough and documented 
response to Mr. Boynton’s testimony, our intitial findings suggest that the attempt- 
ed listing of the mud turtle by the Office of Endangered Species was credible and 
scientifically justified. In support of this statement is the finding that in every State 
where it occurs, the mud turtle has been listed as endangered by the appropriate 
State management authority. 
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Stzrpnan 6. BOYWTON 
ATTORNEY AT LAW 
SODO AEVENTEEMTM STREET. H.W. 


REPLY TO: 
. ARURETON. WA. . WASHINGTON. O.C. 20026 001 NL FT, MYER Cetee 
r¥@d) 249-0007 SUTE 1204 


BALINGTON. VIRGINA IEREO 


CAME 


January 8, 1982 


Senator John H. Chaffee, Chairman 


Dear Senator Chaffee: 


At the overeight hearings on the Endangered Species Act 
there was considerable comment comceming my testimony on behalf 
of the American Fur Resources Institute related to the proposed 
listing of the Illinois Ma Turtle as an endangered species by the 
.S, Pish and Wildlife Service [T.R., pp. 61, 107-109, 113-115 
(Dec, &, 1991); TR, Pp. 33-M, 3%44 (Dac, 10, 1981)]. Senator 
Mitchell requested that I submit a "substantive response” to the rar 
issues concerning the Illincis Mud Turtle. (Kinostermon flavescens | - 

) [TR., pp. 115 (Mec. 9, 1981))}. The following Je intendad- 

to 211 that request. Since I represented Monsanto Company 
Turtle 


for listing, I am thoroughly familiar with the background. 


In July 19768 the Pish and Wildlife Service proposed “to de- 
termine the Illincis Mad turtle to be an endangered species and 
to identify critical habitat for this species." 43 Fed. Reg. 
21152 {July 6, 1978}. For seventeen years, Monsanto Company, one 
Of the largest chanical companies in the United States, had a plant 
in Mumcatine, Iowa in the area of the Big Sand Mound which was to 
be designated as a critical habitat for the turtle. The plant is 


crop 

and fiber production. It is situated on approximately a 500-acre 
site adjacent to the Mississippi River and seven (7) miles from 
the community of Muscatine. Approximately 130 acres of the site 
currently are devoted to manufacturing operations. The plant 
exployed 530 people. 


In view of the expressed concern, Monsanto quickly recognized 
that the information presented by the Fish and Wildlife Service 


demonstrated that there was clearly insufficient scientific data 
todesignate the turtle as “endangered® or to decide wheat reore- 
sented the best approach for long-term management of the habitat 
area. 


In an attempt to gather aclantific data on the turtle, Monsanto 
commissioned a comprehensive scientific stirty to determine whether 
or not the turtle was truely endangered and whether the critical 
habitat proposed was valid. The company also initiated a serias 
of stepa to assure the immediate protection of the turtle until 
those questions could be resolved. 


Scientists from the academic commity, state conservaticn 
daparocrents and the U.S. Fish and Wildlife Service were asked to 
Participate in a planning and an advisory capacity for Monsanto, 
The company also retained LGL Ecological Research Associates, a 
firm noted for its work in the field of ecology for euch clients 
aa the U.S, Pish and Wildlife Service, U.S. Corp of Enginesrs, 
U.S, Bureau of Reclamation, National Marines Fisheries and others. 
This Texas-based organization of environmental specialists is 
perhapa the world’s forempet in its field. 


While study was undertaken, Monsanto developed and im 
Plenented an action plan to enhance the immdiatea protection of 
the turtle including: 


a) that a dike be constructed to control waters that 
might injure the turtle or scversely altar its envirar 
ments 


b) that a mad flat, which posed an envircomental trap 
for the turtle, be filled: 


©} that since raccoons and skunks are predators that 
destroy an estimated minety (90} percent of turtle 
hatchlinga found in the habitat ares, upon reconmerclations 
from ecolayjista and the Department of Interior these 
predators were capturud and relocated to more distant 
areas; and 


a) that since a lake, thaught by ecientists to be vital 
to the turtle’s existence, was found to have a danjerasly 
low water Level, Monsanto brought in @ barge and pumped 
Teariy 80 millign gailons of water into the lake ow help 
assure @ more favorable enviranment and prevent possibie 
winter kill of the turtles. 


In ackiition to this series of immediate actions, Monsanto 
@ieo woluntarily inituated a amprehensive acientific atuty of 
tw turtle, with the cooperation of over twenty (20) recom. zen} 


existed in the threastate area of Illinois, Iowm and Missouri: 


b} that a study be undertaken to determine the taxonomic 
status of the Illinois Mui turtle which was conduced by an 
academic expert on the subject, amd designed to ascertain 
whether the turtle represented a distinct taxonomic entity 

as opposed to a disjunct populatian of a rather common species; 
and 


<) that an intensive and detailed study of the turtle be 


track the movements and habits of the turtles waa an im 
gertant part of this stuty. 


Throughout the study phase, all data genarated was made 
available to interested parties on a bi-weekly basis, with plans 
amd results made available to appropriate state and federal offi- 


The study prochixced the following information: . 


1) «that based on one of the most extensive taxonomic stutlies 
ever conducted on a reptilian species, the Illinois md 
turtle wes found to be a separate population of the common 
yellow mx turtle, Which inhabits a wide geolographical area 
of the United States. This conclusion was supported by a 
$40,000 study of turtle blood types, detailed studies of 
nineteen (19} morphological characteristics of the shell, 
chromosone number, forphology, banding and electrophoratic 
analyses of proteins from hearts, kidney, liver and «ye 
tissues. Results of this taxonamic stuxly will be published 
in key scientific journals; 


2) that the enlarged data base generated by the study has 
Provide’ invaluable information on the turtle and methods 
for assuring its protection; and 


3) that search teams uncovered additional new colonies 


of the turtle in the three-state area of Illinois, Towa 
and Missouri, boosting population estimates by more than 
five times what the U.S. Pish and Wildlife Service had 


previously calculated. 
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The quality and thoreughness of the Mansante commissioned 
shady, which in conjunction with other actions cost over $500,000, 
waa particularly impressive in light of the fact that the curpany 
was neither obligated mar required to make such an effort. More 
importantly, however, it underscored the absence of sufficient data 
eupporting the Fish and Wildlife Service proposal. 


In tha face of this scientific evidence, the Fish and Wildlife 
Service was, not only not willing to reaonsider ita position, but 
failed to acknowledge its existence and planned to Liat the turtle 
as proposed. 


After extensive meetings and correspondence with the Fish 
ard Wildlife Service and members of Congress, it was proposed 
that an independent group of experts review the data of the Fish 
and Wildlife Service and the data be obtained by the Monsanto 
Company. The entity selected was the National Academy of Sciences. 


The panel of the National Academy of Sciences determined that 
the scientific information upon which the Fish and Wildlife Service 
based its proposal “was weak in the adequacy of survey procedures 
and design." On the other side, the panel found the Monsanto 
Survey “adequate and comprehensive.” Based upon this finding and 
the scientific data supplied by Monsanto, the Fish and Wildlife 
Service publicly announced that the proposal to list the turtle 
would be withdrawn and subsequently published ite withdraw). 
4S Fed. Reg. 54112 (Aug. 14, 1980). 


I have enclosed a document, Monsanto and the Environment, 


for your review which mmmarizes inch of the above infomation. 


The majar point in detailing this two year saga is that we 
believes it is insurbent upon the Fish and Wildlife Service in 
administering the Endangered Species Act to be inte) lactual ly 
honest is acting on the “best acientific and oummercial data 
available...” in making listing determinations. 16 U.$.C.§1533 
{>} (2). Racomizing the Limitations of personne] and funting, 
the Act should be aministered in a resjemsible manner. Piacing 
the burden of providing sciontificaliy adecpace information 
to challenmye precipitous Liatunjs should not be placed upon the 
private sector. Clearly, Cue type of action is Avot the intent 
of Coniress and, omrusspantly, the admnistratian of the Act 
Shirxud nwt be a0 interpreted by mxyulatory unpionentation. 


Tf you or staff meminrs have any questions concemming the 


above please do not hesitate to contact mo. 


Sincerm ly, 7 
Kb ae ie 
oe 


Be 
Stephen $ -# ynton 
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Senator MrrcHE.i. Let me ask one final question. You heard Mr. 
Meyers testify there be 4 consolidation of listings. Do you agree or 
disagree? Why hasn't that been done? 

Mrs. Srevens. I think it would be fine. I suppose it costs money, 
like everything else. 

Mr. PARENTEAU. I must confess I was not here or was not listen- 
ing when Mr. Meyers testified. This is the consolidated listing? 

Senator Mitcuei.. Yes; he said one of the problems was there 
are so many lists nobody can be sure of them. On page 4 of his tes- 
timony, he has recommended Interior prepare and publish a con- 
solidated list, and I would like your reaction. 

Mr. PARENTEAU. We will do that. 

(Mr. Parenteau supplied the following opinion:} 

The question of whether Interior should consolidate lists of all species according 
to the laws and/or regulations that are applicable to each goes far beyond the scope 
of the Endangered Species Act. Such a consolidation would be impractical, burden- 
some, and costly to maintain and and update. 

Senator Mrrcue t. I have no further questions. Thank you both. 

Senator CuaPee. Well, thank you both very much for coming. We 
appreciate it. 

That completes the hearing for today. 

(Whereupon, at 12:35 p.m., the subcommittee recessed, to recon- 
vene subject to call of the Chair.] 

(Statements submitted for the record follow:] 


72 


STATEMENT OF ROBERT A. JANTZEN, DIRECTOR, U.S. FISH AND WILDLIFE SERVICE, 
BEFORE THE SENATE COMMITI£E ON ENYIRONMENT AND PUBLIC WORKS, SUBCOMMITIEE 

ON ENVIRONMENTAL POLLUTION, CONCERNING THE REAUTHORIZATION OF THE ENDANGERED 
SPECIES ACT, DECEMBER @, 1961 


Mr. Chairmen, | appreciate the opportunity to be here thie morning ta 
discuse the efforte now underway at the Department of the Interior with 


regard to the Endangered Species Act (ESA). 


Let me begin by discusaing briefly the progress thet wn have made in 
implementing the amendments to the Act in 1978 and 1979. As you know, the 
thruat of those changes was in three mejor areas -- listing, consultation 


and recovery. 


The listing of species ag endangered or threatened ie the corneratone 
of protection and recovery af endengered species program, The Listing 
process 18 undertaken pursuant to eection 4 of the Act. Recent amendments 
te thie section enacted by Congress were intended to increas® public imput 
santa the Listing proceas, and to insure that Listing decisions sre a@ede on 


the beais of the oest and eaost current scientific data. 


On Februery 27, 1980 the Service and the Nationg| Marine Fimheries Service 
published joint finel regulationa which foreslized the requirements of the 
gmencments a8 they relete to section 4. These regulstions generally set 
forth procedures for lating threatened an endengeresd species and fot 
deter@ining critical hebitet for theae epeciea, incjudiag public fev) ew 
Tequiresents. Procedures were eleo eet forth for coneidering pelitiona, 
teeulng emergenry rules, end conducting the congressionelly-endated five 


yeer review of lieatead apeciea, 
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We have made several changes in our listing procedures wich we believe 
will emable us to implement the Act more effectively. In order to get the 
listing process out in the field where the planta and animals are located, 
all regions) officea now have staff listing biclogiete who heve major 
Tesponeibiliaty for preparing listing rulemakings. Model ru] emaking packages 
have been disseminated and workshops have been held to train regional 
personnel. Public meetings and hearings are now reguisrly held prior to 
Final rulemaking om critical hebitat, and, whenever possible, personal 
contect ie msde with privete land-owners who may be affected by the listing 
ot ¢eftitica] habitat designations. We have developed « syatem ta lag and 
track listing petitions on word processing equipment, end all petitions are 
mow acted on prampliy by the program ataff, Memoranda of Underatanding 
have been developed with the Farest Service and @LM which ere designed to 
conserve candidate epecies without immediately listing, This should sllow 
the Service end other agencies to assist in the recovery of meny more 
species in s timely, more cost efficient manner. A priority system has 
been developed to ensure that thase species facing the higheat degree of 
threat receive priority attention for listing and recovery. In sll, since 
1978 we have listed a total of 148 species, including 105 endangered, and 


43 threatened. 


In order to respond to the requirement for economic analysis of critical 
habitat designations, ah economic staff has been added to the Office of 
Endangered Species and inetructiona)] guidelines sad training have been 


carried out so that ateff bialogista can prepare most analyses, In addition 
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ta the requirements by Congress for economac analysis of critical habitat 
designations, Executive Order 12291 requires economic analysis of all sajor 
fuses and requlations prosulgated by Federal agencies. A siseslar requirement 
18 contained in the Regulatory Flexability Act. As a result, some ecoroaic 
analysis 18 done for all listing packages to comply witn requirements of 
E.Q. 12291 ant the Requlatory Flexsbility Act. This anelysis is used for 
infcrmational purposes oniy; decisions on listing are made soley on the 


basis of biolagical anformation, 


Since 1979, we have undertaken two reviews of previously listed species, 

and sevetal changes in the status of listed species have been made or sre 
contemplated as a result of the information gathered. For instance, 

based on more recent information concerning the status of kangsrogs in 
Austtalia, on Aptil 29 of this year the Service published a Federal Register 
matice lifting the U.S. import ban on kangaroo products. The Service hes 
also proposed reclassifying the leopard in the sub-Sahara from endangered 


to threatened. 


The second major change made by Congress in the Act was to require the 
Department to develop a recovery plen for all tasted species, unless it 
15 detereined that such a plan #311 not promote the conservation af the 
species. As of today, we have developed 44 approved plans, 23 agency 
drafts, and 24 technical drafts. The major portion of the work in this 
atea has occurred since November 1979, The Service hopes to have a least 


40 plans suberitted for approval in FY 1982. 


18 


The recovety planning guidelines were revised if May of 4981, with input 
from @l1 regional recovery planning staffs, Key changes included the 
standsrdization of plen format and of recovery task priorities in order to 
promote cansistency 1n the recovery efforts among our various regional 
offices, Ags in the case of listing, Regions) Directors heve been given new 
authority in this area, and now have the ability to appoint, remove, and 
teplace recovery tesm members, A mechanism for periodic updates and 


Tevision for cecavery plans has also been implemented. 


An important aspect of these changes is the initiation of the “phased” 
tecovery concept, under which plans will focus on the most immediate 
eéctsons which need to be taken to recover liated species, while more long 
tange actions will be developed at a later time. For instance, the recovery 
plan fot the Califormia condor will sddress the immediate need for research 
on limiting factors, while delaying resolution of the question of now much 
habitat the species needs for recovery 10 or 20 years in the future, This 
approach will allow for recovery plans ta be develaped in a frection of the 
time that has been required in the past so that they can become working 


documents ag saon as they are developed, 


Recovery of species that are the subject of intenaive conservation efforts 
can be dramatic, Naturalists have been concerned for many years that the 
whooping crane might become extinct. Destruction of habitat was the main 
resson for decline of this great bird to a total populstion of less than 15 
an 194%, Whale extinction af the bird for s while appeared to be inevitable, 


through intensive efforts of the Service and the Canadian Wildlife Service 
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the cranes ere making a slow but steedy cecovery. By t?7? the naturel 
population had ancreased to 76. Gy innovative captive propagation and 
fostec rearing programs with sandhill ceanes, the netural population has 
incceased to 35 by the winter of 1980. As a result of these efforts, the 


long-term out look for the whooping crane 16 Fevorable. 


Ihe third major change made by Congrese in the Act concerned the consultation 
process wider Section 7, The intent of Congresa in emending the Act in 
19768 and t979 was to provide for more direct involvement of the Fiah and 
Wildlife Service at the instiel atages of Federal planning, so that potentisl 
problema could be surfaced at the esrliest possible time in order to evoid 
delays. As a result of chenges in the Act and our further experience with 
cansultetion, we now believe that the consultation process 18 going very 
smoothly in the veat majority of canes, We have bean able to develop 

aets of microfiche for each State ard territory wich enumerate al) 

listed, proposed, and candidate especies, together with their status. 

These have been supplied to all Service regione and to eppropriate Federal 
agencies, thereby permitting early identification of potential problem 
erese. Reguiatione far interagency cooperation under Section 7 were 
otiginally publiehed an Jernwary of 1978. while new requletions incor poreting 
the changes made 1n 1978 and 1979 nase nol yet been gubliened in the 

Federat Aeqiater, we heve sent either lettera of eemoranda to al) Federal 
agencies inforeing thee of changes required by the Act. in february 

of this year we erat a copy of proposed draft tequistions to ell Federel 
agencies for their comment end are cow in the process of incorporating 


their sugqeated changee into @ new vecaion, fhe changes wil] greatly 
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reduce any burdensome aspects of the rules while retaining edequate protection 


for listed species. 


The trend since 1978 has been a ahift toward more informal consultations 
father than the formal consultations used in the past. We fee) that this 
change haa been effective in helping ua to resolve possible conflicts at an 
early stage. Since 1979, we have engaged in approximately 2,100 formal 
consultations, and 7,500 informal consultstions. Of these 9,600 consul- 
tetions, jeopardy has been found in only 154, or approximately 1.5 percent 
of the cases. Reasonable and prudent alternatives have been developed in 
the majority of these cases. There have been no applications for an 
exemption under section 7(h} From the Act since the original Grey Rocks and 


Tellaco exemptions. 


Now I will describe the review procesa that we are undertaking with regard 


to the Act. 


Mr. Chairman, last June we began an effort to collect information concerning 
the implementation of the Act in preperation for congressional consideration 
of reauthorization legislation. In August Vice President Bush 

announced the second liat of existing reguletionsa to be reviewed pursuant 

to the regulatory reform effort being taken under Section 3(i) of Executive 
Order 12291, Thia list included the Endangered Species Act. Accordingly, 
the decision wes made ta combine the reauthorization prepacetian and 


fegulatoty review into one effort. 


0-H O—82——6 
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On September 18, 1981 the Service published in the Federal Register a 
metice tequesting comments on the Act. Letters transmitting this notice 
and copies of £.0. 122791 were sent to Federal agencies, State Fish ard game 
agencies, ard private organizations. We have also met with industry 
groups, environmental groups, and congressional staffs to identify ard 


discuss 1Ssves. 


The comment period officially closed October 16, 1961. We have summarized 
al] the comments received in response to the Federal Register notice ss of 
November 27, 1981. A summary of those comments will be provided for the 


tecord. 


While we were gathering public comments, we also requested the assistance 
af the Regione] Offices in gathering data and statistics on how various 
sections of the Act have been Functioning. This factyal data, which 
related to items such as Section 7 consultations and recovery efforts, wril 
be helpful to us in analyzing the comments we cecelved. Other Federal 
agencies have submitted copies of their regulations, agreements, directives, 


etc,, relating to the ESA, which are also being considered. 


Based on the comments that we received, priority issues have been identified 

ant a listing of these appears in a press release dated November 10 

Essues assigned a lower priority included those issues which sre less significant 
and can be resolved through policy changes and others which were simply 
information gathering topics ta prepare us better for questioning during 


upcoming reauthorizatian hearings, 
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Mr. Chairman, since we are atill in the analysia stage af ovr review, I am 
not prepared at this time to offer specific recommendations or optiona 
concerning the need for amendments to the Act, I would, however, like to 


identify for you several major issues which we ere reviewing. 


The first is whether it is desirable to continue to designate criticel 
hebitat. Ae you know, section 7 gprahibits Federal agencies from destroying 
or adversely modifying habitat determined by the Secretary to be critical 
to sn endangered or threatened species, As 6 means of identifying these 
areas to affected agencies, the Service, in implementing the 1973 Act, 
developed regulations identifying "critical habitat", The rationale 
behind these designations was that if 9 Federal action agency was aware of 
where these important areas were located, it could take cere to either 
avoid them or to conduct necessary actiona in @ manner which avoida damage. 
Congress codified this concept in 1978 when it smended the Act to require 
critical mebitet to be designated “ta the maximum extent prudent" at the 


tame a species is listed, 


The concept of critical habitat hes often been perceived by the public as 
tantamount to the designation af an anviolate preserve, which would forbid 
or curtail all human activities in the designated area. Because of this 
preception, there has often been atrong resistance to the designation of 
critica] habitat by local residents and commercial interests. In response 
this concern, Congress in 1978 required that an analysia be performed prior 
to the listing of eriticel habitat to determine the economic impact of the 


designation, As a result of public resistence and the analysis requirements 
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of the 1978 amercments, critical habitat designation has added significantly 


to the complexity of the listing process. 


Some commeritors felt that due to these problems critical habitat should be 
elrainated, wile otners felt that it should be retained. Thus, one of the 
issues that we will be considering a a result of the comments is whether 
there sMould be a different method of protecting habitat needed for critical 
life stages, such a9 neating habitst for sea turtles or migratory birds, 
while at tne sane time alerting Federal agencies and the public to the 


existence of this habitat. 


& second issue which we are examining concerns whether economic consider- 
ations should be addressed in the Jasting of species. Section 4%b) 

of the Act currently requires the Secretary to evaluate the economic 
s@pacts of designating critical habitat. He 18 authorized to exclude an 
area from critical habitat designation if he determines that the benefita 
of the exclusion outweigh the benefits of the designation, provided that 
failure to designate the area does not lead to the extanction of the 
species. A number of coaments that we received expressed the view that 

8 sisiler Lelence between economic and biological needa should be applied 
ta the listing of species. Others disagree and felt that economica 
should not be applied at all to listing, or that it should be applied only 


during the exeaption process. 


Another issve upon which we received comments was the exeaption process. 
Some expressed the view that the current process is too tise consuming. 


Others felt that the process should not be changed inasmuch as it hes never 
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been used, We ere currently looking at the exemption process to determine 


if chenges sre werrented, 


A fourth issue which we are reviewing is whether there should be # procedure 
under the Act for listing # special category of experimenta) populations of 
fish, wildlife and planta. One of the most effective means for achieving 

the recovery of 6 species is through reinttoduction into its historical 

tange. The whooping crane is one outstanding example. Reintroduction is 

also one of the most diffieu)t recovery taska to implement, however, 

Several states expressed concern that since the Act does not treat experimental 
populations differently than wiid populations, estate wildlife and lend 
mansgement options aveileble in an ates where reintroduction hes occurted 
would he altered of eliminated. The concern has also been expressed that 

the Service may use reintroduction to declere critical habitat end remove 
state management prerogetives, Consequently, some states are relunctant to 
Bpprove reintroduction, Fhus, we are teviewing auggestiona for an “experimental” 


category for reintroduction of listed species. 


Another issue that is of great concern to the states is the effect of CITES 
on their fish and wildlife management programs, as exemplified in the bobcat 
Situation. As you know, Mr. Cheirman, the bobcat, lynx and river otter 
were included under Appendix II of CITES under broad listings of entire 
families of species. Therefore, although these animals are not listed ss 
threatened or endangered in this country, CITES requires the Scientific 
Authority to issue 6 "no detriment" funding before they can be exported. 
Originally the Scientific Authority felt that there was unsufficient data 


to make such a finding end praposed es complete ban, but later agreed to 
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perait exportation o 2 quota basis. Subsequently at was decided that if a 
State mead developed a atequste management program for these species, export 


would be allowed without Isat. 


At least from a ph: lasophical stand point, this decision, especially with 
fegatd to the bobcat, 1s unacceptable to many states, who feel that the 
Feceral government is interfering with their managewent prerogatives for 
resicent species, Jhis was particularly true since most states felt that 
the boocat should not be Fisted uncer CITES at al). On the other hand, 
Some cunsetyatiaon groups feel that the Federal government has not done 
enough under CITES to protect bobcat populationa. Defenders of Wildlife 
hag sued the Department to inmvalicate the Scientific Authority‘s Findings 
on Doocat exports. The Oistrict Court placed an injunction on exparts for 
this harvest year until tne Scientific Authority can show that it 1s basing 
findings on reliable populatian estimates, The matter 16 presently pending 
befare tne court. Thus, the effect af CITES on states managment programs 


1s aother issue we wl! be examining. 


In aidjtion to addressing concerns raiged by the public, we will be examining 
the general iaplesentation of the Act by the Service and WSS in order to 


ensure that our procedures are consistent, 


We feel these issves and others that have been raised warrant further 
euamingtian. Accordingly, the Semice 18 preparing an analysis of the 


comments received and will evaluate a full spectrum of options for addressing 
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these comments. These options will range from no change, to policy revision, 
to regulatory revision, to statutory change. Data were gathered in order to 
fairly evaluate the pros and cons of esch option. Policy decisions on 

these issues have mot yet been made within the Department, When these 
decisions are made, care will be taken to give primary considerstion 

to the resource, to be responsive to public comment where possible, and ta 
always evaluate the factual record. Ultimately, the Department's recommenda- 


tions will be forwarded to OMB for review within the Administration, 


Mr. Chairman, accarding to our current schedule, the Administration should 
be prepared to make recommendations ta Congress concerning the need for 

statutory changes in the Act by early next year, I[ look forward ta having 
the opportunity to come back at that time and discuss our recommendations 


fully with you. 


Se 


SUMMARY OF COMMENTS RECEIVED IN RESPONSE 
TO SEPTEMBER 18, 1981, FEDERAL REGISTER NOTICE 


Includes all comments received through November 3, 1991 
Comment pericd ended October 16, 1981 


Many other comments, which were not tallied here, were considered. Comments 
submitted to the White House and the Department during the transition period 
afd also in response to requests from the Secretary for suggested changes 
were all collected and analyzed. Coments from Regional Offices were 
utilized and recent unsolicited camments from the public were also considered. 
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SUMMARY OF COMMENTS (page 1 of 2) 


STATE AGENCIES 


— a 


HI 


ID 


Veo we we oe 


ee 


x 


PA 


sc 


340 


20 


TOTALS 33] 


8 


—-Urged that States be given clear authority to manage resident 
ei recommended consuitation with affected States regarding 
me CITES implementation urged rempvel of bobont from Appendiiz IT 

cries. 


Arizona 


Affirmed the importance of ESA, particularly Section 7; 
provision be made to allow transplant and re-introduction of listed 
species. 


* Arkansas 


—Criticized’ administration of ESA in relation to State cooperation 
and permit issuance. 


* California 
—Strongly supported ESA; recommended: 
lL. Development of firm funding for Section 6. 
2. Streamlining of listing proorss to facilitate listing of species. 


3. Assurance that habitat destruction will continue to constitute 
"harm, “ els 


California 


Affirmed that ESA is an “essential tool’ in maintaining viable fish 
and wildlife populations. : 


* @lorado 
—Disputed the appropriateness of BEPA compliance on actions taken 
under cooperative agreemant. 

Colorado 


—Urged retention of ESA: supported streamlining so long as it doss 
not lessen protection. 


Plorida 


--Gtrongly supported retention of ESA, particularly its prchibitions 
of Federal imolvement in aiverce impects on resources. 


* Georgla 
—Expressed concern that Federal authority has inappropriately 
overridden State management. authority for resident species (e.g., 
under CITES}. 
Guan 
—-Opposed designation of Critical Habitat concurrent with listing as 
Cumberason and courrterproductive; recommended increased State 
flexibility in setting priorities under Section 6 cooperative 
agreements. . 
* Hawaii 


—-Opposed designation of Critical Hahitat for Hawaiian monk seal in 
Leeward Islands. 


Rawaii 


=--Suggestad definition of “harass” in the definition of "take” to 
avoid arbitrary interpretations. 


Idaho 
Strongly supported retention of ESA in its present form and adoption 


of strong implementing regulations; urged revocation of Interior's 
delegation of authority to ICAC. 
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Tlitnois 


~-Supported retention of ESA in present form, with following 
modifications: 


1. Extend definition of "take” to plants, 
2. Define certain terms used in Section 7. 


=-Gupported retention of ESA with streamlined oompliance procedures 
(peesumbly undar Section 7). 


Kansae 
—Strongly affirmed importance of ESA an? opposed any weakening. 
* louisiana 
Urged greater State involvement under CITES; complained of delays 
in permitting and reclassifications; advocated renwal of bobcat 
amd river otter from Appeniiz II, 
Louisiana 


~Indicated that State's recommendations would be incorporated into 
TAFWA comments. 


Maine 
—Supported contimation af ESA; suggested possibility of consolida- 
ting NEPA, ESA, and FWA procedures if essential features of each 
act were preserved. 
* Michigan 


-—-Supported removal of bobcat and river otter fron Apperdix II of 
CITES; urged revoking of Interior's delegation of authority to ICAC. 


Michigan 
Suggested that State Endangered species program provide Section 7 
consultations under its cooperative agreement; urge? more involve- 
Tent by diclogista in project review: supported retention of ESA 
in its present forn. 
* Mississippi 


—Opposed U.S. adherence to treaties that my terd to shift management 
authorities for U.S. species to international bodies. 


(4iseourd 


—Oppposed any weakening of ESA or its il ase ce a ial 
expressed particular oonoarn for Section 6 


* Montana 
—Disputed Listing of griczly bear as Threatened as an exanple of 
Pederal encroachment on State authority to manage resaurces; urged 
greater State involvement in CITES matters. 
Montana “- 


—Agreed that, on balance, ESA is important amd should be retained; 
advocated administration at State level. 


Nevada 


—Strongly supported retention of ESA; called for greater State 
involvement consistent with intent of ESA. 
New Hanpshire 
Supported streamlining 90 long ae it would not adversely impact 
resources now protected by ESA. 
* New Jeraey 


—Cieputed listing of lynx, bobcat, and river cotter on Apperdiz IZ 
of CITES. 


* New Mexico - 


--Disputed appropriateness of certain areas proposed as Critical 
Habitat; urged inclusion of State agencies in Section 7 consultation; 
urged "full and equal partnership” for States under cooperative 
agreements; supported increased Federal funding of Section 6 agree- 
memcs; urged better Federal-State coordination, including develop- 
ment of treaties: supported increased use of reintroductionsa; cppoeed 
listings of populations; provided amerciment Language to cover 
“experimental populations.” 


New Mexico 
--Urged retention and full implementation of ESA. 
New York 


—Strongly urged retention of substance of ESA, with strang and uniform 
inplementat ion. 
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* Marth Carolina 
—Comtended that CITES involves inappropriate Pederal intrusion into 
areas of traditional State authority: atvomated that “hiological 
aseesamente” be dropped as part of Section 7 consultation. 
Morth Dakota 
—Gupported retention of ESA with stresalined, uniform enforcement. 
thio 
retention of BSA; concurred with IAPMA recommendations 
fxr change; warne!l of dangers inherent in considering wildlife 
values in cost/benefit analysis. 
South Carolina 


—“Wholeheartedly" endorsed contimuing implementation of ESA, 


te assure that Federal agencies requeat consultations shen 
eppropriate. 


* South Dakota 


—Atvocated designation of Critical Habitat for the black-footat 
ferret, apparently so that greater use of rodenticides could be 
permitted outside the area ao designated. 


* Tennessee - 
—Urged greater State role in listing and delisting of species unter 
CITES 


Tennessee 


Strongly affirmed the intent of 2SA ard supported forceful 
implementation; suggested several changes: 


1. relate Critical Habitat designationa more atrongly to omfinned 
extant range of species; 

2. make species lists provided during Section 7 consultation 
more site-specific: and 

3. simplify biological asseasments. 
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* Texas 


—-Camplained of unwarranted intrusion of Pederal authority on State 
sovereignty under CITES, criticized ESA inplementaticn, in that 
species have allegedly been listed for political, rather than 
biological reasons. 


Texas 


—Suggested new definition af "resident" species to avoid federal 
intervertion in areas of State authority: ee ee eee 
Pedsral Aid projects not require ESA permitting. 


* Utah 
—Disputed Listing of desert tortoises over State objections. 


Virginia 
—Opposed any change in ESA. 
Virgin teLande 
—Offered no recomendations. 
¢ Washingtan 


-—Complainad of lack of timelinese in provision of Pederal contract 
furcis under ESA. 


Washington 
Made several suggestions: 


1. advocated that Criticn] Habitat be part of recovery, rather 
than Listing, proceane: 

2. supported removal of econcmic assessments fran listing to 
conmultat jon: 

3. supported restoration of fimding for cocperative agreemmnta 
umtar Section 6; 

4. disputed appropriateness of new priority systary 

$. 0 supported continued consideration for candidate species in 
Section 7? consultation: and 

6. atvexnted removal of prohibitions aon certain "hopeless" epecies 
eo that private interasta miccht umiertake manipulative 
management atrateyies without the need for pert te, 
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Wisconsin 


—Strongly recarmerxied retention af ESA, holding that "balancing" 
sought by E.0. 1229] is already provided in 1976 amendments to 
Section 7; questioned biological soundness of new priority system, 


* wong 
—trged review of Endangered Species program before any nore epecies 
are listed. 
Wyoming 


—Strongly urged retention of ESA, with uniform imlementatton;: 
expresse] concem that non-ecenoanic bmefite be cormsidered under 
Executive Order 12291. 


* Comments provided prior to September 18, 1941, Federal Register notice. 


Summary: Federal agencies met frequently addressed consultation 
peodedures under Section 7 {8 respormes), suggesting various tecnicl 
or substantial changes in proposed regulations. One agency (Amy, 
with concurrence of Air Porce} questioned the Department's authority 
to issue consultation regulations at all. Five agencies either had 
no reconmndations or deferred recomendations for the present. 


Air Porca 
—-No recommendations; concurred with Army on Section 7 regulations. 
* Army 
—Questionet Interior’s muithority to prowlgate regulations 
implamerting Section 7 of ESA; questioned applicability af ZSA in 
foreign countries: quastionad legal basia for Fiah ard Wildlife 
Service requesting additional information during consultation. 
a 
* Bure of Land Managenerrt 
Recomended clarification of Section ? consultation regulations to 
impose time frames consistent with outer continental shelf leasing 
procure: recommended that action agencies carbine hiologiasl 
assesement and opinion procedures to avoid duplication. 
* Bure of Reclamation 
Recomended that exemption procxtures be simplified ant? speeded: 
recommended that canmenta on proposals to list species onty te 
required to be summarized if the comments represent significant 
new data, in order to expeclite listing process: recommended that 
concurrence of State of fareign authorities be required before 
listing species 
Council] on Envircnmental Quality 
—to recaownerndations.at this time. 
Customs Servios (Treasury) 
eaNo recormmerciat ions. 
Econanic Development Adminiatratian (Commerce) 
—No recomendations. 
Federal Energy Regulatory Comission 
Generally supported Section 7 propcsed rules: sugested clarificn~ 


tiora and tecnnical changes: offered no comment an other parts of 
ESA. 
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Porest. Service 


—Advooated greater assumption of responsibility by action agencies, 
by, @.g., developing thair om biological opinions; advomtet 
increased authority for introduction and reestablistmert of Listed 


species as part of recovery. 


supported 
listing not be undertaken unless sufficient information wera 
available to conduct conmultation, so that action agancies would not 
be required to provide additional information during consultation; 
recommnded agnirst issuance of interim regulations; recomended 
that regulations closely track ESA with regard to biclogical 
aseetererts: oppoest analysis of cumiative effects: proposed other 
technical pointe to be included in consultation requlaticrs. 
National Park Service 
~-Offered no reconmentations. 
Office of Surface Mining 
—Offered no reconmendations. 
Transportation 
Recommended: - 
1. integration of Saction 7 consultation with NEPA procase; 
2. setting of firm deadlines in consultation process; 
3. eatting of standards for acceptable biological assessments; ard 


4. establishment of acoslerated and Limited consultation process 
for species identified after completion of NEPA procese. 


* Comments provided prior to September 18, 1981, Federal Register notice. 
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COMMENTS FROM ENVIROMMENTAL AND SCIENTIFIC ORGANIZATICNS 


Thirteen Responses 


Summry: Most of these groups (11 responses) supported retention ant 

effective implementation of the Endarcered Species Act. Two scientific 
qroupe urged a relaxation of permit procedures as they apply to museum 
specimens and three groups disputed the appropriateness of econanic and 
other impact analysis asa prerequisite to species listings. 


ENVIRONMENTAL/SCIENTIFIC COMMENTS 


American Society of Ichthyologists and Herpetologiste 


--Expreseed concern on several paints; 
favored: 


1. exemption from permit provisions of salvaged specimens, 
legitimate museum specimens, and archaeological specimens: 

2. streamlined arc expedited permit proomtures for scientific 
specimens; 


opposed: 

1. NEPA compliance, econcmic assesements, merdatory Critics] 
Habitat, OMB review, Regulatory Flexibility Act compliance, 
Executive Order 12291 compliance for listing sctione: 

2. priority system based on “higher” versue “lower” life forme; 
and 

3. funcing cuts for the program. 

Aseociation of Southsastern Binlogists 


--Exprassed general support for protective measures; suggested no 
changes. 


Aseociation of Systematics Col lect ions 


=--Gupported general relaxation af permitting procedures as they apply 
to scientific institutions. 


Deferders of Wildlife 


=-Generelly suppartet retention of ESA; urged prone iesuance of 
Section 7 regulations. 


Elea Wild Animal Appeal 
--Expresse’d general support for the Act and program. 
Enirornwntal Defense Fudd 


—Uryed that ecaoncmic considerations not fidure into the listing 
process, but rather Oe considered uxier exemption procedures only. 
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International Association of Fish and Wildlife Agenctes 
—Suggested changes in the Act to increase and emphasize the role of 
States in Endangered species conservation, and reduce or eliminate 


Federal intrusion in State wildlife management, particularly with 
regard to the bobost ard CITES: also opposed Critical Habitat 


designations for “experimantal populations.” 
International Council for Bird Preservation 


—Guprorted continued effectiveness of the Act ami urged thet : 
Executive Order 12291 consider other than ecananic costae and _ 


benefits: suggested no changes. 
International Primate Protection League 


--Expressed general support for the Act and urged increased 
restrictio on wildlife trade. 


Meals for Millions /Freedem from Hunger Foundation 
—Supported continued inclusian of plants under the Act. 
Sharecreppers Fund (included 6 petition} 
—Gupported continued inclusian of plants under ESA, 
Natusl Resources Defense Council 
--Expreased concern that 1978 changes in Section 7 had not 
been implemented by regulation and that USDA had not yet issued 
regulations to implement its obligations with regard to 
plants; expressed general support for the Act and its purposes 
suggested no changes. 
The Wilderness Society 


—-Supported a strong atatutory base for protecting Endangered species: 
suggested no changes. 


Wildlife Legislative Fund 


Expressed concern an several points related to CITES inforcement 
and recomended clarification of definitions in ESA. 


Summry: The met frequent specific concern among this group was that species 
only be liated based on adequate documentation and that the Endangered Species 
Act not be used to further political goals (3 responses}. 
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INDUSTRY /DEVELCOMENT COMENTS 


American Mining Congresa 


--Expressed a generalized need for change and provided a list of 
areas of concern without specific suggestions. 


Basin Electric Powar Cooperative 


—Advocated Critical Habitat designations concurrent with listing: 
recommended that species “evolving toward extinction” not be 
protected; suggested several clarifications ard technical changes 
in 50 CFR 424 listing requlaticns. 


California Mining Assoclation 


—Provided no substantive suggestions, but urged that human values 
be given adequate consideration under the Act. 


Colorado River Water Comervation District 


—Urged that tha Act not establish species conservetion as 6 primry 
and overriding netional goal; also disprted the sciemific 
correctness of Listinga and urged establishment of an independent 
aclantific panel: recanmerded chat econonice be a factor in Listing. 


UYdiem Flectric Institute 


—Suggested a series of questions to be addresend in evsluating FSA, 
including whether flexibility should be increased, what adminis- 
trative changes might be made ari to what extant ESA discourages 
Measures to protect species. 


Jackson Electric Menbearship Corporation 


Held that the Act and implementing rules were adequate ant wall 
handled: offerat no spect fic mogpestions. 


National Forest Proucts Aseociation 


-—Sutmitted @ complete packages of proposed amerciwnts to ESA and its 
implementing regulations. For the most part, these wore technical 
in mature arc aimed at correcting appsrant incom istencies or 
clarifying areas of unaertainty: prose @ provedure that would 
provide for less etringent pronibitian of agency actions under 
Section ? of ESA and a syetaem to report directly to Concress @ the 
proinble effecta of aoency actions; prapased a new Section 12 of 
ESA to provide Chat private iitereste be curnpensated for losses 
sustained as & remult of prohinitions. 


In & separate coment, NFPA expremaed concern that the recent 
Fetefinitiun of “harms” dome nxt atepiately alleviate the prablam 
of habitat mudsificmcian aonstituting tascing. 
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—Unged that changes be made to prevent anti-~developrent interest 
from using the Act improperly and that the responsibilities of 
priveta landowmers participating in federally-funded programs be 
clarified; also requested clarification of restrictions regarding 
Porest Service “sensitive” species. 

Stoltee-Camer Lumber Camparry 
Urged comeideration of human values under ESA. 
Western States Water Council 

—Urged that the purposes of the Act be clarified to indicate that 
species conservation is to be balanced against other national 
goals; suggested that listing take place promptly, with concurrent 
designation of Critical Habitat, amd that the process be overseen 
by an outside sclantific panel; disputed as unproven the idea that 
protection of natural ecosystems ia necessary to the conservation 
of species; made several suggestions concerning the consultation 
Process, aimed at an increased role for non-Federal entities and 
prompt rendering of biological opinions and comduct of exemption 
procedures. 


. —_4*— 


INDIVIDUAL COMMENTS 
Ronald Petersen, University of Termessee 
—Supported retention of plants under ESA: questioned the tasis for 
emphasizing recovery over listing: urged enthusiastic support of 
ESA by edninistration. 
Panl Ehrlich, Stanford Univernity 


—Strongly disagreed with priority system favoring vertebrates. 
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Testimony of 
William H. Stevenson 
Deputy Assistant Administrator for Fisheries 
National Marine Fisheries Service 
National Oceanic and Atmospheric Administration 
U.S. Department of Commerce 
before the 
Subcommittee on Environmental Pollution 
Committee on Environment and Public Works 
U.S. Senate 


December 8, 1981 


Mr. Chairman and Members of the Subcommittee: 

_T am William Stevenson, Deputy Assistant Administrator for 
Fisheries, National Oceanic and Atmospheric Administration. I 
appreciate this opportunity to provide the Subcommittee with a 
report of our activities conducted under the Endangered Species 
Act of 1973. 

The Endangered Species Act represents the most comprehensive 


legislation for the preservation of endangered species that 
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this country has ever enacted. Through the Act the United 
States has provided strong international leadership in the 
conservation of fish, wildlife, and plants faced with 
extinction. Preserving such species and their ecosystems is 
important for maintaining genetic diversity, which provides 
living organisms with the capability to acclimate and adapt to 
a changing physical environment. Effective implementation of 
the Endangered Species Act must continue if we are to preserve 
the world's genetic heritage for future generations. 

The Department of Commerce is charged with carrying out this 
nation's commitment to managing and conserving our living 
marine resources. This responsibility has been delegated to 
the National Oceanic and Atmospheric Administration or NOAA. 
Living marine resources are managed and conserved under 
authority of many laws including: the Fish and Wildlife 
Coordination Act; the Magnuson Fishery Conservation and 
Management Act; the Fur Seal Act; the Marine Mammal Protection 
Act; and the Endangered Species Act. Research on marine 
species is conducted in NOAA's 24 fishery laboratories, which 
are among the world's finest. The information collected at 
these laboratories is used to implement programs to conserve 
and manage fishery resources, marine mammals and endangered 


species, and the habitat that is vital to these resources. 


THE ENDANGERED SPECIES ACT: 

Under the Endangered Species Act NMFS has jurisdiction for 
18 marine species listed as endangered or threatened. These 
includer eight whales; two seals; six sea turtles; and two 
fishes. Jurisdiction over sea turtles is shared with the 
Department of the Interior's Fish and Wildlife Service. One of 
the seals, the Caribbean monk seal, probably is extinct. 

Several key provisions of the Act establish our 
responsibilities and the processes we must follow to fulfill 
them. I would like to describe briefly our budget and specific 
research efforts, and then our domestic and international 
operational activities under these key provisions. Pinally, I 
will discusa two issves we have identified in implementing the 


Act, 


BUDGET s 

During fiscal year 1981 we spent $2,559,000 under the 
authority of the Endangered Species Act. We plan to apend 
$2,347,000 in 1982, Activittes tn 1992 would include: program 
aduiniatration and support, $396,000; enforcement, $237,200; 


and sea turtle, pinneped, and cetacean research, $1,714,000, 
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ENDANGERED SPECIES RESEARCH: 

Sea Turtles 

The NMFS has developed a turtle excluder device or TED that 
can be attached to the most commonly used shrimp trawl to 
reduce the incidental catch of sea turtles by commercial 
fishermen. When used properly, the TED will reduce the 
incidental take of sea turtles by more than 95% without 
reducing the catch of shrimp. Preliminary tests also have 
shown the TED to be beneficial in reducing the undesirable 
by-catch of species such as jellyfish and horseshoe crabs and 
other large objects. They also indicate that TED may reduce 
fuel costs by reducing the drag on the net. In collaboration 
with the shrimp industry, environmental groups, and Sea Grant, 
we are in the process of transferring this technology to the 
industry. Recently, we demonstrated the TED to shrimpers along 
the southeast coast. Many shrimpers expressed an interest and 
several have begun to use TED. We anticipate that the TED will 
be adopted voluntarily by a majority of the shrimp fishermen, 
which will result in significant conservation of sea turtles. 

Other sea turtle research includes studies to improve our 
estimates of populations of sea turtles in the southeast. 
These studies involve surveying beaches for nests, examining 
the size and seasonal distributions of stranded sea turtles, 


reanalyzing historical data, and analyzing data gathered from 
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tagging programs. Information from these programs will be used 
to determine population status with which we can evaluate our 
recovery efforts. 

We are conducting an experimental headstart program for the 
Kemp's or Atlantic Ridley sea turtle. To enhance the survival 
of juveniles, each year about 2000 hatchlings are removed from 
the wild and reared in a laboratory for 6-12 months. During 
the rearing period, data on behavior, feeding, and growth are 
gathered and examined. The turtles then are tagged and 
released at different locations in the Gulf of Mexico. This 
program, which started in 1978, is a joint effort involving 
Mexico, the State of Texas, the Department of the Interior, and 
NOAA. The limited information from recaptures indicates that 
some headstarted Ridley turtles can survive for at least three 
years. 

NOAA also participates on an interagency task force convened 
by the U.S. Army Corps of Engineers to determine the occurrence 
and abundance of sea turtles in selected navigation channels in 
Florida. Data gathered during the program will be used to 
determine if dredging the channels will result in adverse 
impacts to sea turtles. 

Hawaiian Monk Seal 

We are concerned about the continued decline of the Hawaiian 


monk seal and have instituted a research program to determine 
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the biology and ecology of this critically endangered species. 
Recent census data indicate that overall populations of monk 
seals decreased about 50 percent since the 1950's. Monk seal 
populations at Kure, Midway, and Pearl Islands and Hermes Reef 
declined 70 to 90 percent while only the populations at French 
Prigate Shoals and Necker Island increased during the same 
period. 

Based upon our current understanding the most significant 
threats to the Hawaiian monk seal include disturbance and 
harassment by humans, commercial fishing, disease, shark 
predation, and man-made toxins. Ciguatoxin, a naturally 
occurring poison also is suspected as being a significant 
threat to the Hawaiian monk seal and is the suspected cause of 
death of about 50 Hawaiian monk seals on Laysan Island in 1978. 

Our current research on the Hawaiian monk seal population 
includes: 

(1) the Kure Atoll Pup Survival Study -- This study focuses 
on methods of enhancing pup survival at Kure Atoll, where 
recruitment of animals into the breeding population is near 
zero due to nearly 100% pup mortality; 

(2) the Cooperative Aerial Survey with FWS -- Aerial survey 
techniques were developed for monk seal assessment taking. The 
project resulted in the only complete census of the North West 


Hawaiian Island population for FY 81; 
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(3) the Laysan Island Field Camp -- This study was 
initiated during the summer of 1981 to collect information 
concerning the reproductive biology of the Hawaiian monk seal; 
and 

(4) the Flipper Tagging Study -~- A pilot tagging study is 
being drafted, which focuses on causes of pup mortality and the 
age cange yielding the highest mortality rates, 

The resuits of these studies are being used to augment our 
Hawaiian monk seal recovery program, 

Bowhead Whale 

Bowhead whale research plans include completing the analyses 
of census data gathered over the past few years to determine 
the rellability of population estimates, completing the studies 
on life history parameters {i.e., rates of mortality, growth, 
recruitment and/or reproduction) and designing modele that will 
aid in assessing the status of the bowhead whale stock with 
respect to the Native subsistence take, 

INTRPSATIOSAL COOPERATION: 

Our international cooperation has involved reviewing and 
analyzing information from foreign countries concerning species 
Ceavient in those counteiea or harvested by residents of those 
countries on the high seas; encouraging research on anJd 


conservation of emfanjered and threatened species 
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participating in the International Whaling Commission; and 
assisting the Department of the Interior in implementing the 
Convention on the International Trade in Endangered Species of 
Wild Pauna and Flora (CITES), by providing information about 
marine species listed in the Appendices of CITES to the 
Management Authority and by serving as a member of the 
International Convention Advisory Commission (ICAC). The 
inclusion of eight species of whales on the Endangered Species 
List provides a critical basis for United States policy in the 
International Whaling Commission. 

We also are participating in and helping to finance a 
symposium on marine turtles to be held in Costa Rica in 1983 
under the auspices of the Intergovernmental Oceanographic 
Commission Association for the Caribbean and Adjacent Regions 
(IOCARIBE) on the status of the stocks of the western Atlantic 
(Gulf and Caribbean) populations of sea turtles. From this 
symposium we expect to obtain the status and abundance of sea 


turtles throughout the western Atlantic. 


SECTION 43 

Listing 

Since the Act was amended in 1978 and 1979, the National 
Marine Fisheries Service, in conjunction with the Fish and 


Wildlife Service, Department of the Interior, promulgated 
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regulations governing the listing of endangered and threatened 
wildlife and plants and the designation of critical habitat, 
In cooperation with the Fish and Wildlife Service we are 
reviewing thease and other regulations implementing the Act for 
the Vice President's Regulatory Relief Task Force. We expect 
to conclude this review early in 1982, 

Since 1976, the National Marine Fisheries Service hae listed 
certain endangered and threatened sea turtles and the totoaba 
(an endangered marine fish found in the Gulf of California). 
The Service also has reviewed several candidate species for 
possible listing under the Act and designated critical habitat 
for the leatherback sea turtles in St. Croix, U.S. Virgin 
Islands. 

Recovery Teams 

Pursuant to section 4ig], the NMFS established Recovery 
Teams to prepare plans for recovering the listed sea turtles in 
the Atlantic Ocean, the Hawaiian monk seal, and the shortnose 
sturgeon. We anticipate these plans will be available in the 
near future. 

To protect various listed marine species the NMFS has 
promulgated regulations including resuacittation procedures for 
Incidentally taken threatened ava turtles, @ temporary Fishing 


Featriction to protect sea turtles in the Port Canaveral, 


111 


Florida Navigation Channel and harassment guidelines to protect 
humpback whales in waters surrounding the U.S. Hawaiian 
Islands. 

Currently, the NMFS is examining additional methods to 
protect listed sea turtles including the use of the turtle 
excluder device. We are preparing a draft Supplemental 
Environmental Impact Statement on these various alternative 
measures which should be published in early 1982. 

Review of Endangered Species List 

The NMFS anticipates completing by FY 83 its first "5-year 
review" of the listed species under its jurisdiction to 


determine whether the status of such species should be changed. 


SECTION 7: 

Consultations 

The consultation requirements of section 7 were modified by 
amendments made to the Act in 1978 and 1979. Section 7(a)(2) 
of the Act requires all Federal agencies, in consultation with 
and with the assistance of the Secretary of the Interior or 
Commerce, to insure that any action authorized, funded, or 
carried out by that agency is not likely to jeopardize the 
continued existence of any listed species or result in the 
destruction or adverse modification of designated critical 


habitat. 
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Since 1978, NMFS has received 1,076 requests for 
consultations pursuant to section 7. Most of these requests 
required only informal consultation, which does not involve the 
Preparation of a biological opinion. There were 124 formal 
consultations of which 94 resulted in "no jeopardy” biological 
opinions, 12 concluded that there was not enough information to 
insure no jeopardy to the listed species involved; and 18 
biological opinions found "jeopardy." Reasonable and prudent 
alternatives were offered for all “insufficient information” 
and “jeopardy” opinions. Except for one case, our reasonable 
and prudent alternatives were adopted and the projects were 
implemented as modified, Although the consultation process has 
resulted in modification cof a number of projects, NMFS haf not 
been involved in # consultation that prevented a proposed 
Project from being implemented, 

Our agency has worked hard to conduct meaningful 
consultations and to develop sound biological opinions that 
would help other Federal agencies to discharge thetic mandated 
responsibilities without violating the provisions of the 
Endangered Species Act, Indeed, the Circuit Court of Appeals 
for the Diatrict of Columbia recently upheld our Biological 
Opinion concerning o11 and gas activities in the Beaufort Sea 
Ovoter Continental Shelf, This was one of the longest and most 


controversial conmultations in which NMFS was involved. 
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We have worked with the Bureau of Land Management to 
streamline consultations on the Outer Continental Shelf Oil and 
Gas Leasing Program by conducting regional consultations. 
Regional consultations serve to provide an early warning of 
potential problems between listed species and oil and gas 
development on the outer continental shelf. 

Staff members of NOAA have worked closely with the 
Department of the Interior (Fish and Wildlife Service) to 
develop joint regulations implementing in 1978 and 1979 
amendments concerning the consultation process. These 
regulations are in draft form and have been reviewed by other 
Pederal agencies. Promulgation of these regulations will 
further expedite the consultation process. 

Exemption 

The NMFS, in conjunction with the Fish and Wildlife Service, 
promulgated regulations governing the application procedures 
and criteria for obtaining an exemption from the provisions of 
sections 7 and 9 of the Act from the Endangered Species 
Committee. We have little experience with the exemption 
process and cannot adequately assess whether the regulations or 
the process have worked well. We believe that the Act's 
elaborate exemption process has encouraged Federal agencies to 
consult in good faith to resolve conflicts rather than seek an 


exemption. 
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SETTION 13: 

Permits 

Permit issuance provides another means of fulfilling our 
broader marine conservation responsibilities under the 
Endangered Species Act and other major laws and international 
conventions. Permits involving endangered species provide an 
element of essential control over activities which could result 
in impacts om these species. As such, they are an integral 
pact of our efforts to conserve listed species. Permits also 
require active followup and monitoring since on the average, 
each permit is modiftred at least once. About three-quarters 
of the permits issued are still in effect. 

About eighty percent (80%) of our endangered species permits 
involve marine mammals, and the requirements of both the 
Endangered Species Act and the Marine Mammal Protection Act 
must be satisfied. In addition, we have joint responsibility 
with the Fish and Wildlife Service for issuing permits for sea 


turtles. 


SECTION lite): 
Enforcement 
Endangered species enforcement activities include 


investigation, and control of illegal taking, including 
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ae geen erg) em sueuooany prucectea species, as well as 
control over importing and exporting activities. Illegal 
shipments of parts and products of endangered and threatened 
species resulting in seizures, forfeitures, and fines have been 
the primary enforcement focus over the years. Increasing the 
public awareness of Federal controls on imports has also been 
emphasized in order to reduce the volume of seizures involving 
tourists unfamiliar with the Act's strict prohibitions on 
imports. 

Because very few resources are available for endangered 
species enforcement activities, we have had to make some 
crucial adjustments in order to achieve maximum utilization of 
those resources. In the past, our enforcement efforts were 
largely in response to specific complaints from the public. 
With NMFS instituted training programs and experience, our 
enforcement agents have become more sophisticated in their 
approach to controlling those illegal activities prohibited by 
the Act. In one case our agents cracked a multi-million dollar 
sea turtle meat smuggling ring in southwest Texas. So far that 
case has resulted in a series of Grand Jury indictments and 
several guilty pleas. Operations involving large scale trading 
and smuggling entail the cooperation of other Federal agencies, 
state and local authorities, as well as authorities of foreign 


governments. Such interagency and intergovernmental 
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cooperation provides for both efficient use of enforcement 
resources and better protection of threatened and endangered 


species. 


ISSUES: 

Section 7/9 

Under this Department's interpretation of the existing 
provisions of the ESA, Federal aqencies receiving "no jeopardy* 
biological opinions from either NMFS or the Fish and Wildlife 
Service under section 7, may remain subject to the taking 
prohibitlons of section 9. Consequently, a Federal agency or 
an individual receiving Federal authorization could face civil 
or criminal liability for any takings of listed species 
incidental to the Federal or Federally authorized action, even 
though a "no jeopardy" Biological Opinion on the Agency action 
was issued, Although the National Marine Pisheries Service 
rarely has been involved in section 7/% conflict situations, 
the problem may occur in Federally authorized activities such 
as outer continental shelf of] and gas development and 
Navigation channel dredying, The NMFS is examining this issue 


to determine the most approprlate resolution to the problem, 
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Section 7 Regulations 
Section 7 of the Act was amended in 1978 and 1379 but 


regulations implementing those amendments have not been 
promulgated. We worked with the Fish and Wildlife Service to 
Gevelop draft regulations, which were reviewed by other Federal 
agencies and modified several times to streamline the 
consultation process and to eliminate overly burdensome 
requirements. Although both NMFS and the Fish and Wildlife 
Service have used the draft regulations for guidance, the lack 
of enforceable regulations has caused confusion and 
misunderstandings about the role and responsibilities of 
Federal agencies under section ? of the Act. Federal agencies 
must understand and participate Eully in the consultation 
process for the process to be effective. The NMFS believes 
that any new regulations that are promulgated must provide 
other Federal agencies with the appropriate guidance for 
meeting their responsibilities under section ? of the Act, and 
Must provide sufficient guidance to enable Federal agencies to 
consult with the Services so as to avoid most conflicts between 
the conservation of endangered and threatened species and the 
proposed actions of Federal agencies, 

To summarize, I believe that the Endangered Species Act has 


worked well with respect to marine species. Although some 


iasues remain, generally we expect to resolve them 
administratively. The need for further regulatory and 
Btatutory changes now is under review within the 
Administration. We will inform the Congress of the results of 
the review upon its completion. 

Mr. Chairman, this concludes my formal statement. I thank 
the Subcommittee for the opportunity to appear here today and 


will be pleased to answer any questions that you may have. 
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STATEMENT 
Carol £. Dinkins 


Assistant attorney General 
Land and Natural Resources Division 
U. $. Department of Justice 

Mr. Chafraan end gembers of the Subcommittee. My 
name ts Carol £. Dinkins. I am the Assistant Attorney General 
for the Land and Natural Resources Division of the Departgent of 
dusttce. I would ttke to thank you for askfng me to participate 
on behalf of the Department of Justice fa these oversight hear- 
ings on the Endangered Specfes Act. 

The Land and Natural Resources Dtvfsion has responsi- 
bétity for the conduct of all Titigatton under the Endangered 
Spectes Act, including criminal prasecuttons, forfetture 
actions, and defense of civil actions filed against government 
agencies. The Wildlife and Marine Resources Section of the 
Ofvision devotes a major percentage of its efforts to these 
varted Endangered Species Act cases. In the two years since 
formatfon of the Section we have prosecuted or assisted fn the 
investigatfon or prosecutfon of epproximately 70 Endangered 
Species Act cases, supervised over 140 forfeiture actions under 
the Act, and have defended 13 gajor ctvil cases. In addition, 
we have provided assistance to our principal client agencies, 
the Fish and Wildlife Service of the Department of the Interior 
and the National Marine Fisheries Servfce within the Department 
of Commerce, on a number of matters that did not ultimately 
result in lftigation. 

Effective wildlife law enforcement 1s a major concern 
of the Division. It was that concern that led to our support 
of strengthened enforceaent measures in the recently enected 
Lacey Act Amendments of 1981. We have sfmilar concern that the 


Endangered Species Act provide effective law enforcement tools. 
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As a general matter, we have found the Act satisfactory. We 
have identified a few issues concerning the enforcement provi- 
sions of the Act that merit mention. We are currently reviewing 
these issues to develop options for their resolution. When 
this review is completed and our recommendations are finalized, 
we will certainly communicate them to Congress. 

Criminal Penalties 

First, the penalties provision for violation of the 
criminal prohibitions of the Act is the source of problems in 
enforcing the Act against large scale smuggling and trafficking 
in endangered species. Section 11 presently provides for a 
maximum penalty of one year's imprisonment and $20,000 fine for 
violation of the Act or of the Convention on International Trade 
in Endangered Species of Wild Fauna and Flora (CITES), which the 
Act implements. Section 4(d)(1) of the Lacey Act Amendments of 
1981 in contrast, imposes a felony sanction and a maximum sen- 
tence of 5 years for import and export offenses as well as 
offenses involving the sale of wildlife valued at $350 or more. 
The Lacey Act felony sanction has proved to be a valuable deter- 
rent to illegal wildlife trade. 

Under current law, then, an Endangered Species Act 
violation may be punished as a felony or misdemeanor depending 
upon whether the prosecutor elects to proceed under Lacey Act 
provisions incorporating other federal wildlife laws or under 
the Endangered Species Act itself. Both the penalties for 
similar offenses and the deterrent effect to major commercial 


violators are inconsistent under the two Acts. The Department 
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ie studying the interrelationship of the penalty proviatons 
of these laws and may recommend specific amendments to then at 


a later date. 


Injunctive Authority 


An apparent oversight in the Act presents a second 
fesue. Section 1? accorda private citizens the right to seek 
injunctive relief but provides no federal enforcenent authoricy 
to the Attorney General. Other environmental statutes with con- 
parable citizen suit proviatans, such as che Clean Airc and Clean 
Water Acts, give the federal government the right to seek injunc- 
tive relief. 

The Injunction would provide greater opportunity to 
attempt resolution of the conflict between the project and the 
species before the harm to the soecles occurred, Becauee courts 
are reluctant to infer a right of action on behalf of the 
@overncent absent a specific congreasional grant of authority, 
we have choeen not to pursue this form of relief. The Consittes 
way wieh to investigate enforcement intereste, as well as the 
inceresata of the potential violator and the potencttally haraed 
epecies, to determine how they could be served by our ability 
to enjoin an imminent violation of the Act rather than the 
ability only to prosecute a conpleted violation, 

Citizens Suite 

The citizen euit provision authorizing “private attor- 
ney general” actlone alao warranté Mention. Section 11 (x) 
allows private perties to aue to enjoin any violation of the 


Act. The ecope of relief offered che private citizen ta thus 


121 


very broad. It permits suits not only to enjoin the prohibi- 
tions of Section 9 and the consultation requirements of Section 
7, but also to set aside regulatory actions taken under the Act, 
In contrast, citizen suit provisions in other environmental 
statutes generally have limited private enforcement rights to 
enjoin violations of specific statutory prohibitions. The 
limited citizen suit provisions of the Clean Air Act, 42 U.S.C. 
7604, and the Clean Water Act, 33 U.S.C. 1365, are typical. 
Citizen suit provisions generally serve to supplement government 
enforcement efforts, not to create a new right of action to 
challenge agency rules. Indeed, the Act's prohibition of 
citizen suits where the Secretary or the Attorney General has 
already undertaken enforcement actions, set out in Section 
11(g)(2), suggests that Congress viewed citizen suits as a 
counterpart to government enforcement. Narrowly drafted pri- 
vate attorney general provisions in comparable statutes do 

not restrict the ability of private citizens either to challenge 
agency rules or decisions or to seek injunctive relief through 
other avenues. Such challenges to agency action may still be 
brought under the Administrative Procedure Act. We are 
currently reviewing the citizen suit provisions under the 
Endangered Species Act in reference to these other laws and may 
recommend specific amendments to them at a later date. 

The broad authority of the courts to award attorneys 
fees to private plaintiffs under the citizen suit provision 
generates some conflict. Fees under the Act are potentially 
available to any party, whether or not that party has prevailed 


in the litigation. For suits challenging administrative action, 
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this represents a significant change from ordinary APA practice 
which awards fees only to prevailing parties. The broad avail- 
ability of attorneys fees for challenges to regulatory activities 
ae che Act currently suchorizes ta a source of potential Litigation 
problems. 

The statute ia silent regarding the standard of review 
to be applied in citizen eulta; thle omission is a recurrent 
queation in casea litigated under the Act. Courts to date have 
routinely applied the APA's “arbitrary and capricious” standard 
to cittzen suita tnvolving regulatory challenges. Some argue 
that becauee the proviaton itaelf establishes no etandaerd, a 
de novo standard applies to all citizens auita. The appropriate 
etandard of review, however, should vary with the nature of che 
guit, the lack of any clear standard of review gives poor 
guidance to parties and che courte in Endangered Species Act 
eulta. 

Other Enforcement Issues 

We have encountered additional important enforcenent 
tesuee in our work on the Act. One queation of current concern 
involvea the construction of Section 6(f) of the Act, which 
addresses preemption of atate regulation of threatened or 
endangered apectes. The degree to which @ etate gay regulate 
endangered species more stringently than the federal governaent 
ie japortant to criminal enforcement under the Lacey Act, 
which prohibicea interstate commerce in wildlife taken, trane- 
ported, of gold "in violation of eny law or regulation of any 


Stace.” Seccion 3(a)(2), Lacey Act Amendments of 1981. 
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The Department of the Interior has previously inter- 
preted Section 6(f} of the Endangered Species Act only to allow 
stace regulation of resident or indigenous species. In a 
recent ruling, however, the United States Diatrict Court for 
the Eastern District of California upheld against a constitu- 
tional challenge based upon federal preemption the validity 
of a California statute which regulates non-indigenous apecies. 
H. J. Justin & Sona, Inc., etc. v. Brown, et al., Ho. CIV 
$-80-941 RAR (E.D, Cal. Aug. 217, 1981}. The California acatute 
prohibited, among other things, the sale within California of 
producte made from the bodies or parts of elephants, pythons, 
and kangaroos. The extent of permissible atate regulation of 
federally-listed species should be clarified in the future. 

A further ambiguity in the Act has created enforce- 
tent problews. The "grandfather clause” of the Act, Section 
9(b) (1), exempts wildlife held for proper purposes on December 
28, 1973. We have consiatently taken the position in Litigation 
that the clause exempts wildlife held for noncommercial purposes 
on that date. Thus, we have argued chat che Act does not autho- 
rize commercial dealings in endangered species even if they were 
held noncommercially on December 28, 1973. The courts have 
taken conflicting viewa of the clause. The Sixth Circuit, in 
United Statea v. Kepler, 53t F.2d 796 (6th Cir. 1976), agreed 


with our interpretation. The Third Circuit, however, in 
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United States wv. Molt, Bo. 79-2409 (3rd Cir. 1980), found the 
Section susceptible of various interpretations. As a result, the 
court concluded that the Act's failure to provide adequate notice 
of the conduct prohibited required reversal of a conviction for 
illegal imports of endangered reptiles. In view of this division 
in the Courts of Appeals, we suggest clarification of the 
exemption created in Section 9{bj)i{1). 

The final enforcement issue that has concerned us 
involves the knowledge requirements applicable in prosecutions for 
illegal possession of endangered or Convention apecies. Section 
9ter(1L), which prohibits trade in wildlife contrary to the 
provisions of CITES, specifically makes it unlawful for any 
person “to possess any specimens traded contrary to the 
provisions of the Convention . .. .* There has been some debate 
whether that language requires proof only of possession of an 
illegally traded species or whether it requires, in addition, 
proof of knowledge on the part of the possessor that the species 
was traded in violation of CITES. Similarly, Section 9(a)(1){D} 
prohibits the possession of illegally taken endangered species. 
It ie not clear under this Section whether we must prove 
knowledge on the part of the possessor of the illegal taking to 
obtain a conviction. 

Civil Litigation Issues 

In addition to our enforcement interests, we also have 

concern for smooth and effective defense of our client agencies 


in civil Endangered Species Act litigation. 
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One significant issue under the Act arose in our 
defense of Defenders of Wildlife, Inc. v. Endangered Species 
Scientific Authority, et al., No. 79-2512 (D.C. Cir.), cert. 
denied, Wo. 80-1997 (Nov. 2, 1981). The Court of Appeals in that 
case held that before allowing export of bobcats under CITES the 
federal government must have both a reliable estimate of state 
bobcat populations and information concerning the number to be 
killed in a particular season. This holding imposed a 
considerably more rigorous export standard on the Department of 
the Interior, and indirectly on the states, than that previously 
implemented by the agency which emphasized population trend 
information rather than specific numbers. Section 8(a) of the 
Act, which implements CITES, and its predecessor, Section 8(e) 
(repealed in 1979), have established no specific export standard, 
nor for that matter does the Convention itself. The Court of 
Appeals interpretation of the appropriate standard in light of 
Section 8 may be contested. 

As always, we appreciate having the opportunity to 
appear before the Subcommittee to present this testimony and 


welcome any questions that you might have. 
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Mr. Chairman and Members of the Subcommittee; 

My name is Marshall Meyers and I am appearing today 
as General Counsel of the Pet Induatry Joint Advisery Council 
(PIJAC). I want to thank you for the opportunity to testify 
on the implementation of the Endangered Species Act. 

The pet industry is not only concerned with, but aleo 
dependent upon proper and rational wildlife resource management 
to protect wildiife and ensure them as a renewable resource. 
Industry fully recognizes that a number of apecies are clearly 
endangered or threatened and therefore warrant the types of 
protection afforded by the Act. We oppose habitat destruction, 
especially when adequate measures are not employed for trane- 
location of wildlife or the placement of such wildlife in 


captive breeding programs, Por many species, placement in 
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trade is not per se detrimental; legitimate trade often 
relieves the preasures for illicit trade, and permits 
captive breeding, and often prevents their destruction. 

We do not endorse the taking, possession, capturing 
of species for use am common pata if they are proven to be 
endangered. Those species may be properly placed in 
captive breeding programs when habitat destruction is 
inevitable or dislocated wildlife can not be translocated. 

While the pet industry agrees that certain species 
are not suitable as household pets, the propagation of 


many epecies is often furthered by individuale who are 


aviculturists, herpetologists, icthyologists or primatologiatea, 


conducting successful and beneficial captive breeding programs. 


Such programs, including access to specimens, should be 
encouraged; regulatory roadblocks should not curtail such 


legitimate efforts of institutions or individuals. 


The Endangered Species program is fraught with complex, 


emotional and environmental issues which require the balancing 


of interests. The Endangered Species Act, aa well as the 


Convention on International Trade in Endangered Species of Wild 


Fauna and Plora {CITES}, are easential to ensure protection of 


endangered and threatened species: provided, however, that 


implementation and enforcement ts carried out in accordance 
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with the intent of Congress. On balance, the Endangered 
Species Act appears to be effective even though there are 
several areas which we feel require improvement. 

Ags a preliminary comment, I want to emphasize that 
the pet industry endorses reauthorization of the Act for a 
two or three year period. Reauthorization or sunset pro- 
visiona provide the Congress a unique opportunity to compel 
both periodic Congressional and administrative review as 
well as place unique pressures upon the administration to 
efficiently and effectively carry out the Congressional 
mandate during the interim period, While it may be unfor- 
tunate for the Congresa to repeatedly expend time tn over~ 
site and reauthorization proceedings, such conetrainta 
appear to be a most effective solution, 

Most of our industry's concerns have been and can 
be resolved through administrative action; they do not 
require substantial amendments to the Act at this time. 
The captive breeding regulations and the requisite permit 
procedures, for example, have been streamlined and are 
working. Interior’s Wildlife Permit Office continues to 
experiment with innovative procedures to make the program 


more efficient. 
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A serious problem which has not been resolved 
administratively involves myriad wildlife lists one ia 
compelled to review to ascertain compliance, Interior 
haz yet to publish a consolidated liet indicating by 
apecies the particular laws and/or requlations applicable. 
Maltiple Listings are a real, not hypothetical, problem. 

To enaure compliance, one should review lists for 
injurious wildlife, Endangered Species Act species, CITES 
species, migratory birds, etc. The lists as well aa 
various regulations overlap and often lead to confusion. 
Even Interior's staff encounters difficulties. Private 
citizena contact law enforcement agents to determine which 
permite are required for non-native species; the agent 
advises that CITES Appendix Ir {Threatened} permits are all 
that are required; the shipment enters the United States; 
the agent subsequently diacovera the species happen to also 
be on the Endangered Species Act list; the shipment is 
geized and a $4,000 bond posted; and the importer assessed 
a $1,000 fine and the bond forfeited. Attorneya become 
involved, expenses scar -- all over an inadvertent mistake 
which would have been avoided if a consclidated liat existed. 

Interior should consolidate the wildlife lista and 
code them to indicate the applicable laws and regulations. 
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For three years, the pet industry has asked the Department 
te consolidate the lists but all to no avail. Possibly, 
this Committee could encourage the Department to complete 
such consolidations, 

Dual listings under the Act and CITES also cause 
confusion, especially aa to non-native species, CITES is 
an International Trade Convention to protect, inter alia, 
those members of the animal kingdom proven to be endangered 
(Appendix I) or threatened (Appendix II}. A mechanism 
permitting trade in Appendix II species has been incorporated. 
It makes little sense, therefore, to List CITES Appendix II 
non-native species under the Act when the CITES Parties,often 
countries of origin, have affirmatively determined that trade 
is permissible. We believe the Department should explore 
other methods for handling non-native species listed under 
Appendix II. 

An area which requires statutory amendment involves 
the lListing/delisting process. Listing/delisting via 
rulemaking procedures under Section 583 of the Administrative 
Procedures Act does not provide the most effective pechanisa. 
Letter writing contests, ex parte communicationa, political 
pressures, and reliance upon data, not subjected te the 


burden of proof and cross examination of a formal hearing, 


aa 
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produce questionable results. It is well recognized that 
unjustified species listings have occurred under the 
Endangered Species Act and CITES. The Section 553, public 
“meetings” or “hearings,” presently available under the 
Act, is simply not adequate; especially when there is a 
presumption favoring listing and an underlying belief that 
consumptive use of animals for a profit is immoral and 
wrong. 

To develop the best scientific and commercial data 
available, a formal hearing process in conformance with 
the standards of Section 554 of the Administrative Proce- 
dures Act (5 U.S.C. §554) should be incorporated in the 
statute in lieu of the existing Section 553 informal, 
rulemaking type hearing. This would provide not only the 
Department, but also interested persons, an opportunity 
to develop, on an evidentiary record, the best available 
data subject to cross examination, and to obtain an 
opinion by an Administrative Law Judge -- an opinion which 
would contain the Judge's findings and conclusions and the 
reasons and basis therefor. Adjudication of complex 
environmental issues could first be determined at the 
administrative level, rather than turning to the Courts 


which are loath to overturn administrative determinations, 
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absent a clear showing that the administrative deter- 
mination was arbitrary, capricious, an abuse of discration 
or otherwise not in accordance with the law. 

Providing for formal hearings would result in more 
realistic decision making. It should alleviate the 
concerns of States, Foreign countries, or other interested 
persons with respect to improper listings or delistings. 
The hearings would not be mandatory for all listings/ 
delistings, but would be invoked by a petition of an 
interested party or by the Department’s own initiative. 

To avoid langthy delays in listing species, a listing 
could be made pending the outcome of the hearing, Ample 
safeguards could be incorporated to satisfy the concern 
of both the environmentalists and trade. We urge the 
Committee to consider such an amendment. 

As to CITES implementation, we can not fault 
Interior's CITES Appendix II permit proceas. The Depart 
ment is making great atrides in making that process more 
efficient. The CITES listing/delisting procedures, 
however, are a different story. As under tha Act, a 
number of species have been listed which are clearly 


neither endangered, nor threatened. 
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The only practical recourse available to the 
United States to protest unwarranted listings is entering 
a reservation pursuant to Article XXII of CITES. We 
recognize the inherent difficulties and foreign policy 
issues related to invoking this form of opposition, 
particularly with multilateral treaties. In certain 
circumstances, however, a reservation is appropriate and 
does not signal deterioration of the United States’ 
commitment to CITES. In fact, it would strengthen this 
commitment to strictly adhere to criteria adopted by the 
Parties.1/ 

To illustrate this point, I will briefly review 
the recent listing of an entire order during the Third 
Meeting of the CITES Parties in New Delhi, India. The 
proposal to list all Psittaciformes (parrots) on Appendix 


II, except those listed on Appendix I and three "common" 


1/ Procedures for determining which species should be 
listed on CITES appendices were established at the 
Pirst Regular Meeting of the Conference of the Parties 
in Berne, Switzerland, in November 1976. The “Berne 
Criteria" specifically requires that certain biological 
and trade data be provided. CITES Documents Conf. 1.1, 
Conf. 1.2 and Conf. 1.3. 
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apecies (budgies, cockatiels and Rogey-ringed parakeet), 
was replete with generalizations, little to no trade 
data, and conclusory statements. Specific data were 
virtually non-existent. In fact, the listing proponent 
-- the United Kingdom -- admitted that 134 species are 
common in the wild and indicated that trade in many 
species is extremely Limited, not known or non-existent 
and that only 41 of the 300 species of psittacines are 
"rare", "endangered", "scarce", "vulnerable", "possibly 
extinct", or “very race". As to the remainder, their 
statua was “indeterminant*®, “unknown", or °declining*, 
Yet, reliance upon unsubstantiated statements and 
queationable data prevailed and, therefore, an entire 
order was listed. 

During the Meeting, the United States and 
Switzerland strongly opposed the concept of wholesale 
listings absent strict adherence to the Berne Criteria, 
Interior subsequently sought public comment regarding the 
United Statea’ antering a reservation, (46 Federal Regieter 
20713, April 7, 1981) We have attached @ copy of tha pet 
induatry's camments in support of such @ reservation. 

In Lieu of entering a reservation, Interior stated 


that it would communicate to the foreign governments “ite 
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serious concern about the listing of psittacine birds". 
46 Federal Register 44660, September 4, 1981.2/ Such a 
communication, however, will do little in demonstrating 
to the other CITES Parties that the United States is 
truly concerned about whether the criteria established 
for listing or delisting shall be followed. It hardly 
assuages the concerns of thoes who are adversely 
affected by unsubstantiated and unjustified listings. 

We do not have an easy solution. Entering 
reservations alone will not solve the problem. Interior 
should be compelled to implement an effective program 
for transmitting the United States‘ concern about the 
CITES’ listing/delisting process. If the CITES Parties 
continue to ignore established criteria and depart from 
the intent of the Convention, continued participation 
and support by the United States should be given serious 
consideration. 

The final area of concern involves the future of 
the International Convention Advisory Commission created 
by the Endangered Species Act to function as a scientific 
advisory body to the Secretary of Interior on CITES’ 


matters. ICAC is an example of an organization which has 


1/ Switzerland has entered a reservation. 
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exhibited a tremendous ability to generate paper, 
publish inaccurate data, and consistently recommended 
cumbersome recordkeeping requirements, survey forms, 
and other documents to justify and perpetuate its 
existence. ICAC duplicated many of the efforts of the 
Wildiife Permit Office and tha Office of Scientific 
Authority; it appeared that ICAC desired to become the 
United States’ CITES Management and Scientific Authority. 
Apart from the fact that ICAC hag been dissolved by 
administrative Fiat, the pet industry recommenda that it 
be legislatively abolished, 

In closing, Mr. Chairman, I want to emphasize 
PIJAC'a position that on balance the Endangered Species 
Act and ita implementation ie effective. We do not 
support substantial revisions to the Act which would 
weaken the original intent of Congress, As stated 
previously, @ number of the problems raised this morning 
can be cured administratively. We look forward to 
working closely with the Committee and participating in 
future hearings, 

Thank you very much for providing me thia 


Opportunity to teatify today. 
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Office of the Scientific Authority 
U.S, Pish and Wildlife Service 
Washington, D.C. 20240 


Re: Notice on CITES* 
Amendments to Appendices 
46 F.R, 20713, April 7, 1961 


Gentlemen: 


The Pet Industry Joint Advisory Council (hereinafter 
referred to as “PIJAC*), pursuant to the Notice of the Depart- 
ment of Interior regarding amendments to the appendices to the 
Convention on International Trade in Endangered Species of Wild 
Fauna and Plora (T.I.A.S. No. 3249) (hereinafter referred to as 
“CITES"} (46 F.R. 20713, April 7, 1981), submits herein its 
comments in support of the entering by the United States of a 
Reservation with respect to the listing of all Psittaciformes 
on Appendix 12, except those listed on Appendix I and Melopsit- 
tacus undulatus (3udgerigar), Nymphicus hollandicus (Cockatiels) 
and Psittacuia krameri (Rosey-ringed parakeet). Such Reserva~ 
tion may be entered by a CITES Party pursuant to Articles XV, 
XVI and XXIII. In support thereof, PIJAC submits as follows: 


1. PIJAC is a trade association whose membership 
consists of twenty-three (23} industry trade associations and 
approximately one thousand {1,000} individual and company 
wembers engaged in every aspect of the pet industry. Its mem- 
bers consist of persons engaged in importation, breeding, 
distribution and sale of wildlife and domestic animals for pets, 
zoclogical purposes, and biomedical research, Its membership 
a@lso consists of manufacturers and distributors of related pet 
products. PIJAC represents the majority of persons active in 
the pet trade which includes avian species. 


2. PIJAC endorses rational conservation and management 
Beasures that provide for habitat maintenance, proper harvesting, 
translocation of dislocated species, and captive breeding. PIJAC 
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recognizes the necessity of CITES and has participated as a 
non-governmental observer at the last two Conferences of the 
Parties. PiJAC encourages and endorses listing any species 
which, pursuant to established criteria, are proven to be 
endangered (Appendix I) as well as those species which, pur- 
suant to established criteria are proven to be threatened or 
must be listed in order to control trade in threatened or 
potentially threatened species (Appendix II}. PIJAC has long 
advocated the establishment of scientifically valid and justi- 
fied recnaiars be they for domestic legislation or international 
treaties. 


3. CITES, as a multinational Treaty, was designed to 
provide for “the protection of certain species of wild fauna and 
flora against over-exploitation through international trade.* 
{CITES Prearble) Pursuant to the provisions of the Treaty, three 
appendices were estabiished to differentiate the degree of pro- 
tection afforded those species for which the listing proponents 
had submitted evidence in conformance and compliance with the 
listing criteria. 


4. Procedures for determining which species should be 
listed on Apoendices I, Il or II] were established at the First 
Regular Meeting of the Conference of the Parties in Berne, 
Switzerland, in November 1976. The "Berne Criteria” specifi- 
cally require, inter alia, that certain biological and trade 
data be produced before listing a species om Appendix II. The 
data should indicate, for exannle, that the snecies in question 
are subject to a decreasing or very limited population size or 
geographic range of distribution. Biological status shall be 
demonstrated by “scientific reports” on population size or 
Tange over a number of years, single surveys, reliable (quali- 
fied} observers’ reports over a nunber of years, and/or habitat 
destruction or trade impact. “Genera should be listed” only if 
some of their species are “threatened and identification of 
individual species within the genus is difficult.” Similar 
Standards appiy to the inclusion of smaller taxa within larger 
taxa, Conf. 1.1.1/ Species meeting the biological criteria may 
be listed if they are presently subject to trade or are likely 
to be traded. The Berne Criteria specificaliy require that 
"there should be evidence of actual or exsected trade in such a 
volume as to constitute a potential threat to survival of the 
Species.” Conf.1.1., Conf,1.2. and Conf.1.3. 


1. The biological status information is listed in order of 
preference. Conf.1.1. 
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$. At the recently concluded Third Regular Meeting of 
the Conference of the Parties in New Delhi, India, the Parties 
adopted a proposal of the United Kingdom to liat on Appendix 
II as threatened species all paittacines except those species 
listed on Appendix I as well as the Budgerigar, Cockatiel and 
Rosey-ringed parakeet. Doc.3.31. The United Kingdom's proposal 
hardly meets the CITES' criteria by any stretch of the imagina- 
tion. The proposal was replete with generalizations, little to 
no trade data, and conclusory statements such ag "trade is 
largely unregulated and unmonitored,” “legislation of individual 
states difficult to enforce," "the popular demand for the birds, 
the large profits involved and the difficulties of identifica- 
tion of the birds for monitoring for regulatory purposes," "the 
size of the trade and the species involved are inadequately 
known,® “protective legislation regarding parrots is developing 
slowly,” “a number of parrot species have an entirely unknown 
status,” “status indeterminate,” “critical matters such as 
distribution, density and population dynamics are either unknown 
or under-etudied,” *taxonomy uncertain,® etc. Finally, all 
psittacines should be listed because identification is difficult 
and most “look-alike”. Having made such imprecise conclusions, 
the United Kingdom went on to conclude that “trade in parrots 
is enormous" and with "*the pressure of trade and the tradeabil- 
ity of so many species, it is probable that increasing numbers 
of species of parrot will be proposed for inclusion in the 
appendices in the near future,” ergo, let's save time and list 
the entire order now, despite the fact trade was and is likely 
to be non-existent for many species as well as a number of 
species for which the status is “entirely unknown.” 


6. The proposal of the United Kingdom is virtually void 
of data by species as to trade, population, range, habitat 
utilization, etc. In fact, the eighteen (18) references cited 
by the United Kingdom, upon close analysis, fail to buttress 
the conclusion that the entire order, let alone most of its 
Species, meet the biological and trade criteria. It is incre- 
dible that the scientific integrity of CITES with respect to the 
listing of an entire order falls upon eighteen (18) references, 
most of which contain incomplete and limited trade data, rests on 
result-oriented reports, and only one of which is published in 
a recognized zoological or scientific journal, None of the 
references support a wholesale listing. 


7. The United Kingdom contends that of the approximate 
300 species of psittacines, one hundred and thirty-four (134) 
species are “common” in the wild and indicated that trade in 
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many species is extremely Limited, not known or nonexistent; 
forty-one (41) species are "rare," “endangered,” "scarce," 
"vulnerable," “possibly extinct,” or “very rare." The remainder 
are “indeterminate,” “uncommon,” or “declining.” According to 
the United Kingdom's proposal, those species classified as 
*“common® are species which appear “to be able to withstand trade” 
and the listing is made for the purpose of enabling “effective 
controls” over more vulnerable species. "Monitoring of trade in 
these commoner species is a secondary but valuable additional 
reason." No evidence was submitted to justify that such species 
were in fact look-alikes under Article II 2(b). Nor is monitor- 
ing of trade alone valid reason for listing under CITES, 


8. Proponents of the listing rely upon unsubstantiated 
statements that “all psittacines” are "heavily traded” and that 
trade is the real cause of the decline of certain species. As 
an example of one who parrots the United Kingdom's justifica-— 
tion, S. Dillon Ripley, on behalf of the International Council 
for Bird Preservation, concludes inaccurately that “international 
trade in parrots may involve a million birds annually.” His 
presumption infers that these birds are predominately wild caught, 
when, in fact, only a small number involve species which warrant 
consideration for listing under the Berne Criteria as species 
whose biological status and/or the impact of trade might render 
them “threatened,” 


9. The listing of psittacines on Appendix II results in 
@& far more complex and cumbersome permit process than presently 
exists in many exporting countries which require export permits. 
Compliance with CITES' standards will require exporting countries 
to refuse export permits until its Scientific Authority affirma— 
tively finds that the exports will not be detrimental to the 
survival of the species. The appropriate authorities must also 
monitor export permits as well as the actual shipments. Many 
producer countries are ill-equipped and are not prepared to 
make such non-detriment findings and process the permits required 
for trade in "common," non-endangered and/or non-threatened 
species, They simply do not have the scientific and management 
expertise to make species specific findings,2/ they lack man- 
power and/or the finances to meet CITES’ standards, especially 
for many species which are clearly abundant, and some of which 
are nuisances and pests and wantonly destroyed, 


2. Even the United States* Scientific Authority with its exper- 
tise, sophistication and funding has yet to master the non- 
detriment finding process. See Decision, Court of Appeais, 
Defenders of Wildlife v. Endangered Species Scientific 
Authority, et al., No. 79-2512, February 3, 1961. 
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10. The assertions of several environmental groups 
that the psittacine listing will assist monitoring and iden-~ 
tification are fallacious. By adding the entire order to the 
appendices, substantial increased paperwork and law enforcemant 
burdens will ensue and the costs associated therewith will 
escalate dramatically due to increased permit processing, woni- 
toring and inspection. Species identification problems algo 
will ascalate, shipments will be delayed, and needless mortality 
encountered. The mere fact of a CITES‘ permit accompanying the 
shipment will not reduce the inspection process. In fact, tha 
inspection burdens will be increased substantially to ensure 
that strict compliance is afforded, Inspection personnel, be 
they in developed or lesser developed countries, will encounter 
more @ifficulties in administering what is essentially a raverse 
listing rather than administering a limited list of prohibited, 
restricted or regulated species. That, coupled with increased 
administrative coats which will most likely be borne by legiti- 
mate trade, will render trade in many species uneconomic. 
Graft and corruption will ensue in certain areas and illicit 
trade will flourish ~- clearly aims not contemplated by CITES. 


ll. The United States and Switzerland strongly opposed 
the concept of a wholesale listing of more than three hundred 
(300) species of parrots because the listing criteria were not 
followed. During the course of the New Delhi Conference, the 
United States delegation strongly opposed wholesale listings by 
taxa absent strict adherence to the Berne Criteria. The United 
States advocated the listing of 21 species on Appendix If For 
biological reasons and 13 species for “look-alike” purposes. 

The United States stressed strict application of the Berne Cri- 
teria for other listings on the appendices and withdrew 11 of 
its proposals because they did not meet the criteria. Addition- 
ally, the United States, along with Canada, introduced a pro- 
posed resolution which would have imposed strict standards for 
the listing of “look-alikes” under Article II 2{b}. It was the 
United States' position that such standards need to be developed 
to ensure that myriad epecies were not lumped on to the list for 
“very fuzzy reasons," such as a need to monitor trade, and that 
no other biological or scientific data existed to justify list~ 
ing. The United States also sought the adoption of a resolution 
which would establish different standards for issuing permits 
for “look-alikes,“* This would eliminate the necessity for 
Scientific Authorities making unnecessary non-detriment findings 
for species listed as “look-alikes”. 


ah oat mf (tf nm 
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12. During a briefing of the House Subcommittee on 
Fisheries and Wildlife, Ronald Lambertson, Associate Director - 
Federal Assistance, Fish and Wildlife Service, testified “we 
must continue to assert our positions that the list should be 
credible...I also suggest that this country clearly define our 
policy toward mass listings and define those situations under 
which we should consider taking a reservation from those list- 
ings which do not meet the listing criteria.” (Statement, 

March 19, 1981) 


13. The listing of an entire order -- absent adequate 
data and the refusal to follow established criteria -- seriously 
affects the credibility and integrity of CITES. It is obvious 
that all psittacines are not threatened species; that the list- 
ing in this instance is political and not determined by 
scientific justifications which must utilize biological data 
and trade data required by the Berne Criteria as a condition 
precedent to listing. 


14, Article XXIII specifically enables States to enter 
specific reservations with respect to species included in 
Appendices I, II or III; similarly, Article XV, paragraph 3, 
and Article XVI, paragraph 2, provide for specific reservations 
to amendments of the appendices. AS of January 1, 1980, ten 
{10) states have entered fifty-seven {57} reservations. CITES, 
Annual Report of the Secretariat, 1979. The States entering 
such reservations, like the United States, are major advocates 
of conservation and staunch supporters of CITES; Australia, 
Botswana, Canada, Denmark, France, Germany, Italy, South Africa, 
Switzerland, and the USSR. The entering of a reservation by 
the United States would not be inconsistent with its major con- 
Servation allies, It would net signal deterioration of the 
United States’ commitment to CITES. On the contrary, it would 
strengthen the United States’ commitment to abice by the Berne 
Criteria and to ensure that listings are credible and that pro- 
posals such as the United Kingdom's be supported by valid data. 
The United States should not support the proposal to avoid 
possible “harsh criticism by other nations and conservation 
organizations...” Comments, Natura) Resource Defense Council, 
Inc., May 4, 1981. The integrity and effectiveness of CITES is 
dependent upon strict adherence to the terms of the Treaty and 
the listing criteria adopted thereunder. 


18. Several comments submitted to the Department misre~- 
present the position taken by PIJAC at the New Delhi meeting. 
PIJAC clearly stated that it advocated rational conservation 
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and mana nt measures along with strict compliance with the 
Berne Criteria as being assentisel if CITES is to retain its 
scientific integrity, its credibility with trade interests, 
and its credibility with many Party and non-Party nations, 
PIIAC made it abundantly clear that it opposed wholesale list- 
ings because they do not conform to the criteria by any stretch 
of the imagination. PIJAC also made it clear that the Treaty 
was pot designed to monitor trade or to reguiate species when 
their atatus is not known. PIJAC further demonatrated its 
commitment to CITES by being the firat non-governmental organ- 
ization to make a contribution to the Secretariat. Pollowing 
the vote on the United Kingdom'a proposal, PIJAC's representa- 
tive stated that PIJAC vas 


"ready, willing and able to work with producing 
nations for the purpose of assisting them in 
implementing a permit procedure even though we 
have grave doubts as to their ability to meet 
CITES‘ standards.” 


PIJAC's position in New Delhi is not inconsistent with the pet 
industry's exercising its right to seek a reservation from a 
non-producing nation, such as the United States. PIJAC's con- 
mitment to work with producing nations was not quickly forgotten 
as alleged by the New York Lovlogical Society, PIJAC, in fact, 
is already assisting several producing countries implement the 
psittacine liating to become effective on June 6, 1981. 


WHEREFORE, for the foregoing reasons, the Pet Industry 
Joint Advisory Council respectfully requests that the United 
States enter a Reservation to the listing of all Psittaciformes 
on Appendix II except those listed on Appendix I and the Budger- 
4gara, Cockatiels and Rosey-ringed parakeets. The United States 
must continue to assert itm position that the liste must be 
credible and that mass listings are appropriate only under 
limited circumstances, not geopolitical. 


Respectfully submitted, 


PET INDUSTRY JOINT ADVISORY COUNCIL 


General Counsel 
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Office of the Scientific Authority 
U.S. Pish and Wildlife Service 
Washington, 0.C, 20240 


Re: PIJAC Comments (May §, 1991) 
On CITES Appendices Amsendmente 


Gentleven: 


Upon reviewing the Commenta of the Pat Industry Joint Advisory 
Council, XI discovered that a portion of paragraph B at page @ had 
been inadvertently omitted, The following language is the corrected 
Paragraph 8: 


9. Proponents of the listing rely upon unsubstan- 
tiated statements that *all psittacines" are “heavily 
traded" end that trade is the real cause of the decline 
of certain species. As an example of one who parrots 
the United Kingdom's justification, $, Dillon Ripley, 
on behalf of the International Council for Bird Preser- 
vation, concludes inaccurately that *internationsl trade 
in parrots may involve a million birds annyally." His 
presumption infers that these birds are predominately 
wild caught, when, in fact, only a small number involve 
species which warrant consideration for listing under 
the Berne Criteria ae species whose biological status 
and/or the impact of trade might render them *threatened". 
Of the $91,375 birds imported into the United States in 
Fy 1980, 53.56 were psittacine species. Of these, 30% 
are budgies and cockatiels, an additional 12% are common 
lovebird species and ringrnecked parakeets and approxi- 
mately 32% are captive bred species. Thus, the number 
of psittackne species taken from the wild are extremely 
limited, Purthermore, the United Kingdom's own data 
reveals that of the 134 “common” species, only 76 psitta- 
cines, are found at major trade centers in the United 
Kingdom, Europe and the United Statea. It is abundantly 
clear from the data relied upon by the United Kingdom 
that the number of wild caught psittacinea in trade is 
far lese than alleged in the United Kingdom's char~ 
acterization of the gcope and extent of trade. The 
trade dsts simply do not support the listing of the 
entire order. 


ft would appreciate it very much if this letter could be 


attached to the Pet Industry Joint Advisory Council’s May 6, 1981, 
Comments, 


Respectfully submitted, 
PET INDUSTRY JOINT ADVISORY COUNCIL 


r ae, 


General Counsei 
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AMERICAN FUR RESOURCES INSTITUTE 
BEFORE 
THE SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION 
OF THE 
SENATE COMMITTEE ON THE ENVIRONMENT AND PUBLIC WORKS 


December 8, 1981 


MR. CHAIRMAN: My name is Stephen S. Boynton, Washington 
Counsel for The American Fur Resources Institute. We gincerely 
appreciate the opportunity to make a statement before you today 
concerning proposed amendments to the Endangered Species Act, 

The American Pur Resources Institute is composed of trappers 

and fur dealers throughout the United States who have more than 
a nedding acquaintance with this Act, the regulationa thereunder, 
and judicial interpretation of its implementation. 

The American Fur Resources Institute strongly supports the 
concepts embodied in the Endangered Species Act. The major con- 
cern, however, is the manner that thia Act is implemented adminis- 
tratively and interpreted judicially. This concern, we believe, 
is basically the issue before Congress. In short, it is not the 
intent that Congress has evidenced but the implementation of that 


intent. 
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In our judgment the implementation of this Act should 
alwaya be based upon sound principles of wildlife management and 
not to be dependent upon the specious arguments of protectionisn, 
emotionalism and hollow rhetoric, It is incredible to ua that 
millions of dollars are raised each year by protectionist organi- 
zations and not one cent collected is devoted to research, habitat 
development or any other aspect of wildlife management for the 
benefit of any species. Rather, these funds are epent to adminis- 
ter the disruption of professional wildlife management programs 
throughout the nation on the basis of emotional arguments only. 

It is not an idle observation that in administrative hearings, 
judicial actions or im testimony these protectionist organi- 
zations never have the support for their causes from individuals 
or organizations dedicated to the principles of scientific wild- 
life managenent. 

Tt ie our belief that this Act should not be influenced or 
administered in one fashion under one Administration and in an- 
other manner in a different Administraticn,oarticularly when the 
two extremes are sound wildlife manacement and vcrotectioniam, Rather, 
theimplementation should always be couched in terms of acientific 
wildlife administration—regardleas, Wao believe it is the duty 
of Congress to insure that such administration will be conslatent 
and we would trust the Committee approaches any changes in the 
Act wath this thought. 


One of the primary issues that has concerned tne wildiife 
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community is what has been referred to as the “bobcat issue.” 
Unfortunately, and acknowledged as error, the bobcat (Lynx 

rufus), lynx (Lynx canadensis) and river otter (Lutra canadensis) 
were listed on Appendix II at the First Meeting of the Parties 

of the Convention on International Trade in Endangered Species 

of Wild Fauna and Flora (CITES). 27 U.S.T. 1087, T.I.A.S. No. 
8249, ratified by U.S. Senate, 119 Cong. Rec. 28012 (Aug. 3, 1973). 
Looking at the bobcat and lynx, the Parties of the Convention 
acted upon a recommendation from the United Kingdom which stated, 
inter alia: 

All cats are potentially involved in fur trade, 

and the scale of this trade is such that all 

species must be considered vulnerable, few 

populations now remaining unaffected. All wild 

species [of cat except the domestic cat (Felix 

catus)}] not-in Appendix I should be on Appendix 

II, so that the scale of their occurrence in 

trade can be monitored. Berne Meeting Doc. 1.5, 

Annex I, United Kingdom of Great Britain and 

Northern Ireland, Supporting Statement 1.2. 

Basically, Appendix II listed species are those species 
thought to be threatened with extinction and require monitoring. 
Through the provisions of CITES, the bobcat pelt exports could 
not take place unless tne Scientific and the Management Authority 
determined that export would not be detrimental to the survival 
of the species. In 1979 the Defenders of Wildlife, Inc., legally 
challenged the finding that the harvest of bobcats in that season 


and subsequent export would not be detrimental to the survival of 


the species. Defenders of Wildlife, Inc., v. Endangered Species 
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Scientific Autority et al., U.S. Dist. Ct. for the District of 
Columbia, Civil Action No. 79-3060. Bobcat pelts are harvested 
in thirty three (33) states and the Navajo Nation. After a 
five (5) day hearing on the injunction the United States District 
Court for the District of Columbia held that exports could take 
place from twenty six (26) states and the Navajo Nation but then 
banned export in five (5) states and portions of two (2). Eleven 
trappers and fur dealers intervened in that action along with the 
International Association of Fish and Wildlife Agencies. The case 
was appealed to the United States District Court for the District 
of Columbia by both plaintiff and defendants. The case was argued 
on June 13, 1980. On February 3, 1981, the Court of Appeals 
ruled that no bobcat export could take place until reliable 
population estimates were established and a determination made on 
the number of pelts taken. Defenders of Wildlife, Inc. v. 
Endangered Species Scientific Authority, No. 79-2512 (Feb. 3, 1981). 
This Court holding completely rejected all the testimony of 
expert wildlife professionals in the lower court concerning the 
method and means upon which harvests are established wherein 
population statistics are only one of the indica considered and, 
thereby, substituted its judicial opinion on wildlife management 
decisions. 

The implications of this decision go far beyond the bobcat 


situation. First of all, no professional wildlife manager concurs 
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that "reliable population estimates” should be the only basis 
upon which a decision is made to have an annual harvest of any 
given species. Taken to its logical conclusion, the more 
numerous the species, the less likelihood that “reliable” popu- 
lation estimates can be obtained. Two examples come to mind. 
First, in most states there is the rabbit season. To establish 
a reliable population estimate as to the number of rabbits would 
be virtually impossible. Another example would be the mourning 
dove where population estimates would be mere “guesstimates." 
However, both of these species are under management programs of 
the state which embodies sound principles of wildlife adminis- 
tration. It is not an idle belief that various anti-hunting and 
anti-trapping groups will attempt to utilize this decision to 
further attempt to block annual harvests of various species. 
This is not an unfounded fear. For example, there was a trapper 
education bill in the state of Oregon which the trappers sup- 
ported. The Defenders of Wildlife, Inc., through their lobbyists 
were able to have an amendment added to that that no trapping 
could take place in that state unless reliable population 
"surveys" were undertaken. Fortunately, the bill was defeated 
but this event certainly bodes ill of what attempts will be made 
to use the precedent of this court action. 

Presently the question of the 1981-1982 bobcat harvest is 
in jeopardy. The United States has published regulations based 


on information provided them by the states that the harvest of 


Be 
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1981-1982 season of bobcats would in no way be detrimental to 
the species and have petitioned the Court to remove the in- 
junction. 46 Fed. Reg. 28192 (May 26, 1981; 46 Fed. Reg. 45172 
(Sept. 10, 1981) 46 Fed. Reg. 50774 (Oct. 14, 1981). The 
Defenders of Wildlife have challenged this position and, although 
oral arguments have taken place, a decision has not yet been 
delivered by the Court. 

Although the Parties appealed the initial decision of 
the U.S. Court of Appeals to the Supreme Court, it denied the 
opportunity to review this issue. Consequently, the relief 
that is necessary for the far reaching implications of this 
case is legislation. 

Clearly, there is a distinct possibility of a challenge 
to no-detriment findings for river otter and lynx. Courts may 
be requested to apply the requirement that wildlife management 
decisions under the Endangered Species Act include the decisions 
to add a species to the threatened or endangered species list 
under Section 4 and the requirement that all Federal agencies 
"insure that their action will not likely to jeopardize the 
continued existence of any” species. 1/ 16 U.S.C. §§1533, 1536(a). 
We urge that Congress consider legislation to remedy this 
position. 

As far as the bobcat is concerned, we are informed that 


that United States will attempt to seek a delisting on CITES 


v/ The Migratory Bird Treaty Act is also affected by this Court 
decision and Section 3 would need to be amended. 16 U.S.C. 
§704. 
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based upon the fact that the populations are not threatened. 

It is our understanding that Canada is seeking to delist the 
lynx and will so make a formal request at the Fourth Meeting 
of the Parties of CITES in 1983. It has been further suggested 
that the river otter is in no way threatened but that it 
remains on Appendix II for look alike purposes to which we 
have no objection. 

However, given these efforts on behalf of bobcat, river 
otter and lynx, we hasten to point out that even if such delisting 
takes place the far reaching negative aspects of this case must 
be removed to permit the scientific principles of wildlife 
management to properly function. 

The bobcat, river otter and lynx saga, however, illus- 
trates a situation that can only be corrected by Congress. 

In the future, however, we believe such a similar situation 
can be avoided. Although the United States is obligated by 
international agreement under CITES to have a Scientific and 
Management Authority to determine the status of domestic 
species, the state governments are, in fact, the entities which 
have the information, scientific data, and administration of 
resident wildlife and fish. Consequently, we believe if it 

is determined that a particular species is not threatened or 
endangered that information must be accepted by the Federal 
government. Barring any abuse of discretion or arbitrary and 


capricious decisions, the Federal government should be mandated 
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to accept that position. Further, if a resolution is made at 

a CITES meeting to list such a domestic species differently than 
the states have determined its status, the Federal government 
should be bound to take a reservation. 

Having attended two of the three Meetings of the Parties 
of CITES, I believe CITES is maturing by treating the Con- 
vention as an international trade convention rather than an 
endangered species convention. However, the United States 
should not be put in the position of having its quality of 
wildlife administration dictated to by others outside the 
United States. As already mentioned, however, the quality 
our wildlife management efforts in the United States should 
not be dependent upon a particular Administration. It should 
be the duty of Congress to ensure that the administration of 
fish and wildlife in this country will always be based upon 
sound principles of sound wildlife management rather than 
emotion and rhetoric. 

Presently there are seventy-four (74) nations that are 
members of CITES. The United States obviously is looked 
to for leadership in the workings of this body. As the 
Endangered Species Act is the implementng legislation for CITES, 
we believe the Congress of the United States must impress upon 
the Executive that this Convention is one that should be based 


upon the goals and intent of the Act and not leadership that 
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changes with Adminstrations or personnel. Only by maintaining 
the impartial standard of scientific data can reasonable 
commitments be made for the benefit of wild fauna, flora and 
man. 

In 1979 Congress amended the Endangered Species Act to 
eliminate the Endangered Species Scientific Authority (ESSA) 
and replace it with an International Convention Advisory 
Commission (ICAC). 16 U.S.C. §1537(b)}(c) (Supp. III, 1979). 
Although we believe that this step was a positive one, it is 
our feeling that such an outside advisory body such as ESSA or 
an internal body such as ICAC is not necessary. Rather, that 
any monies that would be directed for such an operation be 
included for the Office of Endangered Species within the De- 
partment of the Interior. As a practical matter, ICAC has 
ceased to exist since it is now unfunded but Congress should 
express its opinion by fully abolishing such a body and 
putting any such international obligation implementaion through 
the Office of Endangered Species. 

We also believe that Congress ought to review the question 
of experimental populations. The effort to improve conservation 
of endangered and threatened species, subspecies and populations 
with the establishment of population addition to those already 
occurring naturally in the wild is laudable. However, in some 


cases the establishment of these populations has occurred in 
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areas where such populations never have been in history. With 
their introduction suddenly these areas become critical habitats. 
The classic example is the whooping crane. Consequently, we 
even question whether critica] habitag should be designated for 
such experimental populations. Further, a scheme should be 
designed where valid objections to the eatabliahmant of such 

an experimental population which includes biological, economic 
and related areas of concern can be implemented and honored. 
This mechaniam should be especially recognized where statea 
would object to the introduction of such an experimental popu- 
lation on Landa over which the Federal government has juria- 
diction where there can be come assurance of that experimental 
population will be confined to some jurisdictions. 

We are aware that there has been concern over the 
@efinition of critical habitat. We beliave that this concept 
needs to be carefully reviewed along with consideration of 
other categories in addition to “endangered” and "threatened, * 
euch as “experimental,” *candidate” and “sensitive.* We 
believe that there should be a review of the definition of 
"species,° especially as it relates to subspecies, populations 
and captive-bred wildlife. 

Courte have had to conetantly struggle with certain 
definitions under the Act and interpret policy ae intended by 


Congress. In the Tallico Dam case Congress reviewed language 
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and determined that "beyond doubt. . .Congress intended endangered 
species to be afforded the highest priorities” and "the plain in- 
tent of Congress in exacting this statute was to halt and reverse 
the trends toward species extinction, whatever the cost." TVA v. 
Hill, 437 U.S. 173 (1978). There are such phrases as “to the 
extent practicable. . . ." [16 U.S.C. §1531(4)]; “to the maximum 
extent prudent. .. ." (16 U.S.C. §1533(f )(4). It would appear 
that such phrases can be used to eliminate wildlife management 
practices by unilateral decisions to achieve the "maximum." 
Clearly, wildlife management judgment is the key to the admini- 
stration of this Act. Consequently, it is suggested that such 
phrases be modified “to the extent necessary” or "to the extent 
practicable" realizing that there are scientific and commercial 
considerations to be considered as the 1979 amendment recognized. 
We further believe that there must be strict adherence to 
scientific data before listing endangered or threatened species. 
Although the Act speaks to the “best scientific and commercial 
data" available before listing gakes place, all to often species 
have been listed without sufficient information. 16 U.S.C. 
§1533(b)(1). To “err on the side of the species" is intel- 
lectually dishonest and does not, we believe, reflect the intent 
of Congress. Very often the proposed list of species does not 


have a constituency and it is listed without objection. The 
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famous case of the Illinois Mud Turtle (Kinosteron flavescens 
spooneri) is not a rare exception. When the Office of Endangered 
Species attempted to list the Illinois Mud Turtle as an en- 
dangered species it was necessary for the Monsanto Company 

to spend considerable time, money and effort to prove that it 

was not an endangered species. Those responsible for the 
proposed listing in the Office of Endangered Species had not 

done a credible job in attempting to list this as an endangered 
species and such an indictment was underscored by no less than 

a panel from the National Academy of Sciences. Congress obviously 
intends the Federal government to have that responsibility but 

if should discharge it in a professional manner. 

One area that we feel should be reviewed carefully in 
considering the practical implementation of the Endangered 
Species Act is the question of economic impact of decisions. 
Since listing is a discretionary decision based upon submitted 
scientific and commerical data, we feel that the economic con- 
siderations of such a listing in terms of practicality should 
definitely be considered. Clearly, such input has never really 
considered this factor. We are not suggesting that it should 
be controlling, but believe it definitely should be part of 
the list of decision making criteria. 

We are also troubled by the “jeopardy” standard contained 


in Section 7 of the Act. 16 U.S.C. §1536 (Supp. III, 1979). 
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Although the amendments in 1979 changed the language from "do 
not jeopardize the continued existence. . .of endangered and 
threatened species or result in the destruction or modification 
of habitat of such species. . . ." to "not likely to jeopardize 
- - « .” ,fhere is some major question that any real change 
has been made in practical administration. We believe that a 
modification would be in order to state that consultation by 
Federal agencies shall insure "in so far as practical" that any~ 
action is not likely to jeopardize. 

Mr. Chairman, we sincerely appreciate the opportunity 
to testify before you on these issues. We look forward to 
reviewing the specifics of legislation and pledge our cooperation 


in any way we may be of assistance to the Committee and staff. 
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STATEMENT OF INTERNATIONAL ASSOCIATION OF FISH AND WILDLIFE AGENCIES TO 
SENATE SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION CONCERNING POSSIBLE 
CHANGES IN THE ENDANGERED SPECIES ACT, December 8, 1981 


Mr. Chairman, I am William S, Huey, Secretary of the New Mexico 
Natural Resources Deparement and Chairman of the Legislative Committee 
of the Incernational Associstion of Pish and Wildlife Agencies. 


In thet dual capacity [I appreciate and welcome the opportunity 
being afforded me to present the views of the Association on an issue to 
which the organization and its menbera sttach a high degree of impor- 
tance—the further amendment aod reauthorization of the Endangered 
Species Act. 


In addressing that question I would stress at the outset that the 
Association has been a consistent supporter of this legislation and the 
concept on which it was besed. We worked for its initial passage in 
1973 and for adoption of the changes which have been enacted since that 
time. We ace oow fully committed to its further extension nexc year and 
we clearly recognize the need for continued operation of the Convention 
for Torernational Trade in Endangered Species (CITES) for which the Act 
now provides che implementing mechanisz, 


Ac the same time, however, we are not blind to the real danger that 
the reauthorization effort could fail unless the Act is apended in a 
realistic, practical and workable way to inaure that the purposes and 
fotentions for which it was originally conceived by Congresa can be gore 
fully realized. 


Beyond our fundamental commitment to balanced resource conservation 
and the fact chat our member agencies in this country have « specific 
responsibility for insuring the well-being of fish and wildlife species, 
there are other evidences of our interest and involvement in that ceuse 
which wartant mencion: 


...Over 40 states have cooperative agreements with the U.S. Fish 
and Wildlife Service to carry out endangered species activities. Until 
the start of this fiscal year they were directiy employing over 200 
people, in addition te those engaged under contractual afrangewents, to 
carry cut programs funded under Seccion 6 grants-in-aid which are act 
available under the Fiscal 1982 budget. 


++. Our state wembers and the Association have long supported the 
concept of a non-game program aod hava worked for passage of eodel Laws 
to bring all fish and wildlife forms under the management responaibtlittes 
of state fish and vwilclife agencies and cto accord them adequate protection, 
We are currently working to secure authorization of appropriated funde 
woder the provisions of that Ace (Fish and Wildlife Conservation Act of 
1980, P.L. 96-366), to get this very important work underway. 
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..:D think fe is aleo significant that at least 13 of the atates 
now bave some forms of income tax check-off legislation to provide funding, 
on a voluatary besis, for the couservation and sanagement of non-game 
species, including endangered forms. For the wost part, these measures 
have had wide public and atate legislative supporc. 


Worwithacanding our long-standing commitment to its basic concept, 
however, we are convinced chat the Endangered Species Act ia nct now 
doing for the concerned resources what was tntended either by the Con- 
grees or by those responsible for ite implementatton. In our view, the 
Act is in serious trouble and a number of ite provisions have resulted 
in expenditure of needleas time, energy and funds—not to mention the 
alienation of other land and resource usera. 


The reauthorization issue hes consequently been the subjact of 
careful study by this Aseoctation through it# Endangered Wildlife, 
Legislacive and Executive Coemitceee over the past several tonths. We 
have also been working informally with other conservation organizationa 
and with officials of the Fish and Wildlife Service, the Department of 
the Interior, the National Marine Fisheries Service and the Deparcment 
of Commerce in an effort to develop viable amendment proposals. The 
basic elements of our position were considered at the Association's 
annual meeting in Albuquerque in September, where they were refined, 
endorsed and epproved by the Executive Committee and the general nember- 
ship. Some of them were also encompassed in three resolutions adopted 
by che session, the rexta of which are attached as Appendix A, and the 
report of the Endangered Wildlife Committee, attached as Appendix B. 
Colleccively they are reflected in the following recommendations: 


1. Abolition of the International Convention Advisory Committee 
(1Cac). The Endangered Species Act in ite original forw provided for 
implementetion of the CITES Convention and authorized subsequent establi- 
shment, by Executive Order, of an Endangered Species Scientific Authority 
(ESSA). In 1979, however, the Act waa amended to abolish that body and 
to replace it with the International Convention Advisory Coumission 
(ICAC) to increase accountability to the Secretary of the Intertor and 
to place professional staff responsibility in the U.S. Fish and Wildlife 
Service. The intent of the amendment was to have LCAC serve as a scienti- 
fic advisory commission and to streamline implementation of the CITES 
comvention. The resule has been quite different than che incent, The 
responsibilities granted to Intericr have been transferred by agreewent 
to ECAC. The end result has been an additional bureaucratic layer which 
has compounded the entire problem. [ts administration has been so 
cowplex as to frustrate the basic intent of CITES. Its functions can 
beat be carried out by the Scientific Authority through an expanded 
wildlite management-oriented professional ataff within the U.S. Fish and 
Wildlife Service. We see absolutely no need for decisions reapecting 
CITES to be removed From the normal and accountable decision~making pto- 
cesa that is used for other forms of wildlife, including wacerfowl, and 
for which there are normal appeal processes and referal to the courts 
where there are disputes. Further the ¢limination ef ICAC would result 
in the eavings of upwards of $300,000 annually. 


é 
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2._ Amendment of “no detriment’ determination authority. We 
propose amendment to Section 8 of the Act to provide chat where a atete 


exercises management authority over a species listed in Appendix II of 
CITES, the determination by che state agency respecting harvest ehell 
constitute the “no detriment" finding under Article IV of CITES. We 
propose a further amendment to Section § stipuleting that, where eubstan- 
tial evidence indicates that domestic populations are not endangered or 
threatened but such populations are eo listed by CITES, tha United 
States shall be mandated to take s reservation under CITES proceduree. 
At che present time a limited number of parties to the Convention, 
present and voting, can List # species on the basis of completely inade- 
quate information concerning its domestic status and with complete 
disregard noc only for that factar but aleo for the responsibiliry of 
atate fish and wildlife management agencies in that respect. 


The firat of those amendments would legislatively overturn the 
decision of the U.S. Court cf Appealea for the D.C. Circuit in the case 
of Defenders of Wildlife Inc. ve che Endangered Species Scientific 
Authoricy (No. 79-2512) which censtrued Article IV of CITES to require 
biological information which is difficult cto obtain and wholly unneces- 
sary to sound wanageweot decisions. The finding of the Court of Appeals 
in this reapece has been rejected almost unanimously by the professional 
acientific community and the caurt's wistake in thie reapece should be 
rectified by Congress. The decision othervise would set a potentiel 
precedent which could be applied to other listed forms of wildlife. 

This Associarion, a party to the court case in question, has aow 
exhausted its legal appeal options and thus muet seek legislative relief 
by asking Congress to specify the type of dats necessary and acceptable 
to implement Convencion requirements under Article [¥. 


3. Establishment of a five-year review of “no-detriment” findings 
Cather than the annual review now required for such species as bobcat, 
river _occer and lynx, Ir is an unnecessary, time-consuming and expen- 
aive procedure for the states wishing to axport listed apeciea to 
annually develop and aubait a complete scientific package on the statue 
of the species in question. By the same token, it is an unecessary 
burden upon che Federal administering agency, in chia case the Fish and 
Wildlife Service, to review those findings each year before making # 
certification, 


4. Adoption of language ta protect the states from being penalized 
by federal establishment of critical habitat and other protective 
features of che Act in cases of state introduction of experimental 
pooulations. At the present rime, if s stace fish and wildlife sanaging 
agency wishes to introduce or reintroduce an endangered species, the 
protective features of the Act (Sections 5, 7 and %) come into play and 
prevent the legitimace and entirely safe harvest of both resident and 
migratory populations. The end resui¢ is chart che states ate reluctant 
to engage in the restoration of erdangered forms and the restriccive 
proviaions of tha Act become self-defeating. This subject was addressed 
in detail by our Legal Counsel, Paul A. Lenzini, before the Subcommittee 
on Fisheries and Wildlife Conservation and che Environment concerning 
Teauthorization of Seccion 6 A copy of that statement is attached as 
Appendix C. 
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5, Adoption of provisions that regulations developed under the Act 
or related legislation aust be re-evaluated by the Department of the 
Interior immediately upon reauthorization of the Act, republished for 


public comment and again no latter than 1984. If not resubmitted, such 
Feguiations would axpire automatically at the time. The adminiscration 


of resource management programs, plus changing conditiona in the United 
States, render it tnoadvisable for outmcded regulations toa remain in 
effect without periodic re-evaluation and public review. 


6. Amendment of the Act to ensure minimum funding for state pro- 
gtane under Section 6. The legislative history of the Endangered Species 
Act of 1973 unmistakably ahows chat Congress intended that a cooperative, 
federal-stata effort be initiated and sustained. In 1973 the conferenca 
Teport on the legislation ateted chat “successful development of an 
endangered species program would ultimately depend upon a good working 
atrengement between the federal agencies which have bread policy per- 
epective and authority and the state sgeocies which have the physical 
facilities and the personnel to see that etate and federal endangered 
species policies are properly executed." The reporc also noted that the 
federal government was direcring new, innovative, and expensive programs 
in the states aad ahould, therefore, bear g significant portion of their 
costs. If further stated that “the grant authority auet be exercised if 
the high purposes of this legislation are to be mat." Ie has bean a 
continuous struggle with successive Administrations and Congress to 
obtain adequate funding ro sustain state programs established under the 
act and the states are now faced with a complete wipe-out of a1] grants 
available under Section 6, Clearly the states cannot help to carry out 
the intent of the Congress unless thar situation is remedied. In this 
Particular inetance the federal government, by action of the Congress 
pre-eapted state authority for the sanagement of endangered resident 
forms but requested, and mada proviaioas for, the states to cooperate in 
their management. 


State efforte co get the vecessary federal financing fer that 
cooperative effort have, however, been conesisrently resiated and now 
meem to face total denial, That situation demands remedy and we urge 
that a proviaion be written into che reauthorization bill specifying 
that both federal and state agencies benefice from eny moneys appropriated 
for endangered species programs ard that any increases or decreases in 
appropriations be shared on a pro-rata basis by chie federal-scate 
partnership. We also recommend that the cost-sharing formula be changed 
to provide that the federal share be three-fourths and the state share 
be one-fourth of the cost of covered programs. 


Mr. Chairman, we believe changes of the type we have proposed are 
appropriate and necessary if the Act is to wore accurately reflect the 
original intent of Congress. We have, however, limited our suggestions 
to thoge matters of the most direct interest to this Association and we 
Tecognize that these are by no means the only possibilities for impro- 
ving the legislation. 


Be assured that this Association and its members will give full and 
careful consideration to additional suggestions which may be offered and 
thar we will be prepared to support aoy which we are perauaded may 
contribute co the objective of # wore viable and effective Endangered 
Species Act. 


It will be our privilege and pleasure to work with your Subcom 
mittee and ite staff in any way we are able in pursult of that goal. 


Meanvhile, thank you for allowing us to shate our views with you 
thie morning 
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. Resoluilon No. 7 


¢ 


International Convention Advisory Commission 
Under The Endangered Species Act 


WHEREAS, the Convention on International Trade in Endangered 
Species of Wild Fauna and Flora (CITES) requires each Party nation to 
have a Scientific Authority and a Management Authority; and 

WHEREAS, the Endangered Species Act, as amended, established the 
International Convention Advisory Commission (1CAC} to make recom- 
mendations to the Secretary of the Interior, or his designee, on all matters 
pertaining to the responsibilities of the Scientific Authority uader the terms 
of the Convention; and 

WHEREAS, experience has demonstrated that ICAC has fostered 
recommendations and policies inconsistent with sound wildlife and fisheries 

. Management practices; and 

WHEREAS, the Endangered Species Act will be subject to reauthoriza- 

tion by the Congress in 1982; 


NOW, THEREFORE, BE IT RESOLVED that the International 
Association of Fish and Wildlife Agencies urges the Congress to abolish the 
International Convention Advisory Commission ({CAC)} on the ground thal 
its record has not reflected the best interests of sound wildlife management 
principles, Lhat its contiauation would be an unneeded expense and that its 
functions can best be carried out by the Scientific Authorily through an ex- 
panded wildlife management-oriented professional staff within the U.S. 
Fish and Wildlife Service. 
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Resolution No. 8 


Reservations Under The Coayentlon 
On Jaternatlonal Trade In Endangered - 
Species Of Wild Fauna And Flora 


WHEREAS, regulations impiementing the Convention on International 
Trade in Endangered Species of Wild Fauna and Flora (CITES) in the 
United States include a list of wildlife and plant species for which imports 
and exports are controlled as determined dy the procedures set forth in 
CITES; and 

WHEREAS, Activle XV of CITES provides that any Party country may 
enter a reservation on a fisting during the ninety (90) days immediately 
following its adoption; and 

WHEREAS, the United Staces failed to take reservations on the listing of 
bobcat (Lynx refus), lynx (Lyex canadensis) and river otter (Lutra canaden- 
sia} when these species were placed on Appendix Il at the First Meeting of 
the Parties in Berne, Switzerland, in 1976 when the entire family Felldae, 
except the domestic cat (Felix catus), was so listed; and . 

WHEREAS, the scientific evidence provided by the various state 
management Authorities demonstrated that these species are nol threatened 
to be endangered and that the listing on Appendix It was inappropriate; and 

WHEREAS, it is recognized that the data on the status of various species 
of wildlife provided to the government of the United States through the 
Scientifle Authority in the Department of ihe Interior ts derived from state 
wildlife authorities; and 

WHEREAS, the Endangered Species Act which implements CITES will 
be subject to reauthorization by the Congress in 1992; 

NOW, THEREFORE, BE IT RESOLVED that the International 
Association of Fish and Wildlife Agencies urge the Congress to adopt an 
amendment to the Endangered Species Act which mandates that, in the case 
of states having management authority for a given species and providing 
data as to its status, such status must be accepted by the United States, and 
if a listing is proposed to the Appendices of CITES which is in conflict with 
the siatus established by the state management authorities, the United 
States must take a reservation under the procedures of CITES, 


‘ Resolutlun No. $ 


Regulations Under The 
Endangered Species Act 


WHEREAS, a large body of reguiations has been developed under the 
Endangered Species Act since its initial passage; and 

WHEREAS, many of these regulations are unnecessary to carry out the 
purposes and intent of the Act, such as the regulalion concerning the impor- 
tation and exportation of all wildlife [4$ Fed, Reg. 86496 (Dec. 31, 1980)]; 
and a 


WHEREAS, the Endangered Species Act is subject to reauthorization by 
- Congress in 1982; 

NOW, THEREFORE, BE [IT RESOLVED that the International 
Association of Fish and Wildlife Agencies urges Congress to reNect in com- 
mittee report language on such extension legistation the view that regula- 
uons under the Endangered Species Act should be limited to those reguia- 
tions necessary to carry forth the spirit and intent of the Act only, and that 
regulations that go beyond such basic need should not be proposed and, if 
in existence, should be rescinded. 
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acs M Rerryrran Ereoules Vien Cremer 


MEMORANDUM October i4, 1981 


TO: Members, Endangered Species Committees, International Association 
of Fish and Wildlife Agencies 


PROM: Robart M. Brantly, chatreanMalict 4.) 


SUBJECT: Amendments to the Endangered Species Act 


During meetings in Albuquerque, the Endangered Species Committee, 
40d eubsequently the Asecciation, approved the smendmente prelisinerily 
agreed upon by the Wildlife Legislative Pund, the Wildlife Macageesot 
Inatituta, the Wildlife Society, Docks Unlimited and representatives 
from the Apeccistion's legislative cameittes, These reccumendatious 
ware: 


1. Abolition of the International Convention Advisory Comeisaion 
CICAC), with possible expacsion of the exteting Scientific Aothority 
to accammodate certain of the Commisaion’a responsibilities, 


2. dmandpent of the Act with Langusge elimineting the iapect of the 
decieion of the U. 3, District Court of Appeale barring harvest of 
bobcats in the absence of “reliable population Setinares’ and 
conttol of che number c* aninele taken. 


3. Adoption of a provieion that regulationa developed under the Act ot 
undet related legisiation must be reviewed by the Department of 
fatertor and republished for public comment no tater then 1984. If 
not tesubsttted, they would expire automatically at that time, 


4. Development of language providing that states not be penalized 
through establishment of critical habitat on the dbasie of tntcoduction 
of experimental populations. Thia 1a to avoid jeopardizing the 
legitimate raking of resident and migratory populations. 


5. Adoption of langusge providing that the Scientific Authority would 
be bound by managemene decisions of individual stetes relating to 
etatus of resideat fish and wildlife populations frow a atandpoiot 
of endangerment. The language would alao stipulate that where 
evidence indicatea a domestic U. S. especies population ie act 
eodangered but the same species is liatead by CITES os endangered or 
threatened, the 0. & would be eandsated to teke s reaervarion from 
that lieting. 


6. Eatebliahwent of a five yest teview of “no detrisent™ findings 


Father than the aonua] one year now applying in the case of bobcat, 
fivec otcer and lyex. 
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7. That the Act specifically deatgnate the sanagement of endangered 
wildlife as a shared federal-state responsibility and require 
federal adherence to ite coutractual obligation to states for 
grant-to-aid asgiatance under Section 6 to meet that objective, 
The Association further expressed ite desire that the Act be 
amended to ensure « minigum funding for the atates' programa and 
thac the coat-shering forsuia be changed to one-fourth state, 
threse-fourth federal. 


The Aseoctation’s recoumendatious for amendments to tha Act 
will ba finalized at the Executive Committee meeting to be held in 
Washington on December 10. Please advise we of say couments or 
suggeationa you aay have so I can convey them to the Executive Committee 
on or before that date, 


As wet of you know, there has been a problem vith experimental 
populations and cue of the proposed amendments is to deal with this 
Problems. Wew Mexico hes proposed a new section to the Act, which I an 
enclosing, with a letter of explanation from Director Oleon for your 
inforeation and comments, 


Finally, the committee during ite seeting in Albuquerque, 
requested information from the Service regarding theic budget for 
endangered species. I ap enclosing a letter from Mr. Warold O'Connor fa 
response to thig request. 


Dird3/16-19 

Enclosures 

cc: Mx. Charles Fullertoa 
Wr. Jack Berryean 
Mr. Rou Somerville 
Mr, Larry Jeho 
Mr. Andy Oldfield 
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STATEMENT OF THE INTERNATIONAL ASSOCIATION OF FISH 
AND WILDLIFE AGENCIES BEFORE THE SUBCOMMITTEE ON FISHERIES 
AND WILDLIPE CONSERVATION AND TRE ENVIRONMENT CONCERNING 
REAUTHORIZATION OF SECTION 6 OF THE ENDANGERED SPECIES 
ACT OF 1973 ’ 

A et are Oe ce ated Gy 

Mr. Chairman, I am Paul A. Lenzini, Legal 
Counsel for the International Association of Pish and 
Wildlife Agencies, an association whose government members 
include the fish and wildlife agencies of all 50 states. 
We appreciate this opportunity to teatify to the need 
for additional funding authority for state activities 
under Section 6 of the Endangered Species Act, and to 
bring to your attention a problem that has developed 
with respect to experimental populations of endangered 
species, 

First, we would draw attention to the fact 
that legislative histocy of the Endangered Species Act 
of 1973 unmistakably shows that Congress intended that 
a cooperative federal-state effort be mounted. The 
1973 conference report stated that “successful develop- 
ment of an endangered species program will ultimately 
depend upon s gocd working arccangement between the federal 
agencies, which have broad policy perspective and authocity, 
and the state agencies, which have the physical facilities 
and the personnel to see that atate and federal endangered 
species policies are properly executed.” The conferees 
noted that the federal govecnment was directing new, 


innovative and expensive programs on the states and 


should therefoce tear a significant portion of their 


167 


costs. The conferees also stated that “the grant authority 
must be exercised if the high purposes of this legislation 
are to be met." 

The performance record of the past few years 
suggests that the good intentions of Congress with respect 
to adequate funding of state programs have not always 
been matched by the actions of the Executive Branch. 

Last year the states were faced with a Section 6 funding 
request by the Fish and Wildlife Service that would 

have resulted in a 40 percent reduction in state programs. 
With the support of Congress, $2 million was added to 

the Fish and Wildlife Service appropriation at the last 
minute and a near collapse of this cooperative work 

was narrowly averted. 

An even more serious situation exists with 
respect to funding for the 1981 fiscal year. There 
remains only $4 million of the $16 million funding 
authority under Section 6 approved in 1978, so that 
the Fish and Wildlife Service has requested only that 
amount in its budget request for F.Y. 1981. That is 
a reduction of $1 million from the $5 million available 
in the current fiscal year. Worse, it fails to recognize 
that the states have responded to the call of Congress 
and the Service and have continued to develop their 
programs to the point where their planned funding needs 
for fiscal year 1981 exceed $7.4 million. Thus the 


federal budget will result not only in a severe cutback, 
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it will force a postponement of work planned that has 
been urged on the states by the federsl government ever 
since the Act was passed. 

Succinctly, we ask for funding authority of 
$7 million, $9 million, and $11 million for fiscal years 
1981, 1982, and 1983 to permit the state progrags to 
develop as Congress intended. We believe these amounts 
are realistic in terms of what the states can and should 
do, and that they will permit the atates to take over 
some of the specific work of the federal government, 
thua at least freeing position ceilings in the Fish 

_ and Wildlife Service for other critically important 
work in this field. 

We are Limiting our request for Section 6 
authority to three years because the Section 15 funding 
authority under which the Fish and Wildlife Service 
operatea also expires in that year. “We urge the committee 
to synchronize these reauthorizations, so that it will 
be possible for you to consider the full scope of the 
Program, federal and state, simultaneously in 1983, 
and also avoid the cisk of addittonal exposure of the 
Act to undesirable amendments, 

There is another major request that we urge 
the committee to consider. That ia the desirability 
of changing the state-federal matching ratio from 
1/3 + 2/3 as it is at present, to 1/4 - 3/4 as are the 


other primary matching funds programs, the Pittman- 
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Robertson and Dingell-Johnson programs, on which the 
state fish and wildlife agencies regularly depend for 
a substantial portion of their annual funding. Our 
reason for suggesting such a change is simply that with 
the wave of spending limitations that have spread through 
the state legislatures across the land, the states are 
finding it increasingly difficult to secure general 
funds to support wildlife conservation work not related 
to hunting and fishing. Additionally, there is the 
problem of inflation which has severely limited the 
ability of the state agencies to keep up with the regular 
demands made upon then. 
If Congress were to agree with the change 

in the apportionment formula, there would have to be 
an equivalent increase in federal expenditures to com- 
pensate for the reduction in state contributions. To 
maintain parity with the figures previously recommended 
based on the 1/3 to 2/3 matching formula, the federal 
Spending authority, on a 1/4 to 3/4 matching basis, 
would have to be as follows: 

F.Y. 1981 - $9,000,000 

P.Y. 1982 - $11,000,000 

F.Y. 1983 - $13,000,000 

Obviously, projections beyond three years 

become increasingly speculative. However, we are confi- 
dent that by the time it is once again necessary to 


reauthorize the Endangered Species Act it will be possible 
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Committee. These proposals will be reviewed by the 
Association's Executive Committee, but that action is 
scheduled for the afternoon of Sunday, March 23. We 
believe we can suggest a legislative approach to this 
difficulty that would be useful to the committee following 
the conclusion of the Association's meeting this Sunday. 
Thank you for the opportunity to submit these 


comments. 
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TESTIMORY OF 
JAMES H, GLASS 
PRESIGENT, WILDLIFE LEGISLATIVE FUND OF AMERICA 


Mr, Chairmen, I am Jim Glass, President of the Wildlife Legislative Fund 
of Awerica. The WLFA 1s a non-profit corporation formed specifically to defend 
Sportsmen and scientific wildtife aanagement practices against legislative and 
legal actions brought by those who attempt to outlaw hunting, trapping and fishing, 
and those who try to destroy wildlife management as we know it in the United States 
today. 

We provide legal defense, tobbying and public education services in pursuit 
of our purposes. Individuals and organizations contr?bute to us for two reasons: 
{1} so that sportsmen and others genuinely interested in sclentifte wildlife 
management practices can speak at one, and (2) so that, singly, they will not have 
to duplicate the professional services we offer. Contributors Include national, 
state and local sportsmen's organizations throughout America, such as Ducks Unlimited, 
Geme Conservation Internattona), Mzuri Safari, Shikar Safari Club International, 
the American Foxhound Club, and Masters of Foxhounds of America. They include 
associations such as the American Fur Industry, the National Association of 
Sporting Goods Wholesalers and the American Archery Council. They include cattle, 
sheep and agricultural interests. They include corporations such as Woodstream 
and Owens-I1tinois. 

We work in every state in the Union as wel) as in Washington. For example, 
in 1980 we spent over a quarter of a million dollars, and provided legal, advertising 
and political campaign services, to win state-wide referenda campaigns 18 Oregon 
and South Dakota. The Oregon victory was against attempts ta auttaw trapping. The 
South Oakota victory was against attempts to outlaw dove hunting, In a typical 
year we ore involved in 15-20 state legislative campaigns to benefit sportsmen. 

The Wildlife Legislative Fund in headquartered in Columbus, Ohio. Randal 
Bowsan, who accompanies me today, is our Directer of Federal Relations and in 


charge of our Washington D.C. activities. 
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We are here today to suggest a number of changes In the Endangered Species 
Act which we believe will strengthen the credibility of the Act and improve its 
effectiveness. These proposals largely revolve around strengthening the role of 
the States in the decision-making process, and in correcting some specific problems 
which have arisen under the Act, and under implementation'of the CITES treaty. 

Before I summarize these proposals, however, I would like to briefly address 
the role of sportsmen in conservation and wildlife management. There are a growing 
number of organizations which are involved in environmental and conservation issues, 
organizations which speak from a wide spectrum of viewpoints. Because of this, it 
is sometimes easy to lose sight of the role of the sportsmen in the conservation 
movement. 

All of the organizations, including those representing sportsmen, lobby 
for legislation that reflects their view of how best to protect the environment 
and our wildlife and other resources. All attempt to educate the public, and all 
from time to time end up suing the government to insure that programs are carried 
on in the manner they believe best. 

In most cases, however, the effort stops there. This is particularly true 
of those groups which so emotionally condemn hunters and hunting. I would just 
like to remind the Committee that for sportsmen, these legislative, legal and 
educational efforts are merely the beginning of their conservation activities. 
They also provide the one ingredient without which all of the activities of all 
the groups you will be hearing from would be meaningless - and that ingredient 
is money. 

Simply stated, sportsmen provide the lion's share of the funds which 
are used for virtually all of the wildlife and habitat protection programs. 


A 1979 study by our organization found that hunting and fishing license fees - 
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paid by sportsmen - raised over 3380 million yearly for conservation programs. 
The Pittman-Rabertson Act, the primary source of federal assistance to state wild- 
life agencies, is financed solely by an excise tax on hunting equipment - 2 tax 
strangly supported by spartsmen's organizations. Since its Inception {n 1937, 

the Pittman-Robertson Act has resulted in over a billf{on dollars being distributed 
to the States for wildlife programs, The Dingell-Johnson Act, & similar program 
for sport fishing, is contributing over $33 wfllion oer year - money again paid 
by sportsmen. 

T would further note that these sources af funds constitute better than 
75% of revenues of the State fish and game departments. 

Mor do sportsmen stop there. There are a number of groups actively working 
to protect habitat and otherwise enhance the survival of various species. We are 
proud to have perhaps the most active of these as a contributor to the Wildlife 
Legtslative Fund - and that 1s Oucks Unlimited. This one organization, funded 
almost entirely from contributions from sportsmen does more for wetlands protection 
than any other organization in North America. 

A few figures from recent DU testimony before a House Subcommittee might be 
useful here, They have spent, to date, over $100 mitlion on habitat protection, 
via Tong-term easements, in Canada, Qver 3 milifon acres are protected, and nearly 
2 million of those are actively mataged, These lands are home to over 300 species 
Of animals and birds,. ingludtng endangered species such as the whooping crane. 

Support for DU has grown within the sportsmen’s community to the extent 
that OU now plans to spend $1 million per week - a quarter of a billion dollars - 
through 1986, on habitat protectfon in Canada, Mexico and the United States. 

Thousands of other $portsmen's organizations throughout the United States 
contribute mitiions of dollars annually to the improvement and management of 


wildlife habitat at the state and Tocal level, 
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Finally, I would point out that while these programs are.gimed primarily at 
game animals, a1) species benefit from habitat protection programs. For example, 
during the recent midwestern drought, over 753 of the prairie wetlands in Canada 
went dry - while over 75% of the lands protected by DU retained their water, 
to the great benefit of all wildlife. 

I believe it would be fair to say that tf 1t were not for the efforts and 
money af sportsmen, there would be severely reduced wildlife populations far us to 
attempt to protect. 

I have digressed somewhat because I believe it 1s important to establish 
the role sportsmen play in conservatian ~ particularly at 3 tige when emotional 
attacks on hunters and hunting are increasing, and wen false claims are made that 
hunting is a cause of endangerment of species. 

The Wildlife Legislative Fund, along with all ather sportsmen‘s groups, 
supports the Endangered Species Act. Our interest 15 1n maintaining the Act, and 
in fmproving its credibflity. There unfortunately have been a number of actions 
in the area of protecting allegedly endangered species ~ not all of which were 
under the authority of the Endangered Species Act = which in our judgement have 
damaged the credibility of the various endangered species programs. Examples include 
the ban on {mportation of leopard trophies from East Africa and the CITES listing 
of bobcats and other species not th need of protection. 

Probably the most damaging of all as far as sportsmen are concerned is the 
specific Visting in the Endangered Species Act of sport hunting as a cause of 
endangerment. Atl these serve to damage the credtbfiity of the Act. 

Accordingly, we are proposing a series of changes in the Act. As I had 
mentioned, thetr primary focus fs to enhance the role of the States in the 
decision-making process. The federal government does not have management authority 


over most spectes, nor does it have sufficient resources to assume management. 
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in the decisions to list spectes, has been ignored. 

We are proposing that /f # State management authority with jurisdiction 
over a species proposed for listing under the Act objects to the listing, and 
is prepared to accompany that objection with biological data, the Department of 
the Interfor would be required to hold a formal hearing on the matter, Any 
decision to proceed could only be made on the administrative record of the hearing. 
For non-resident species, we propose that the Secretary be required ta formally 
request the opinion of any government with jurisdiction over the species proposed 
for protection, with an objection again triggering the hearing process. 

With respect to CITES, we propose that in any case where a domestte species 
is listed by the convention, and that species is not an the Endangered Species 
list, the United States would be required to take a reservation. 

We propose that the Act spec{fy that no protection may be given to any 
species that 15 the current object of damage control or other governmental actions 
aleed at curbing depredations of that specias on man, domestic animals or food 
crops. 

We strongly suggest that language in the Act which lists sport hunting as 
a Cause Of endangerment of species be deleted, inasmuch as ft {5 sfmply untrue 
for domestic species. In the unlikely event that unregulated hunting in a forefgn 
nattan might present a danger to a species, we note that language covering “other 
natural or man-made factors affecting 1ts existance” would still permit its protectfon. 

We urge the Congress to overturn the U.S, Court of Appeals decision in 
Defenders of Wildlife ¥, Endangered Species Sctentific Authority, which required, 
contrary to all wildltfe management practices, “reliable papulation estimates” for 
establibhment of "no detriment” to the species Jn order to permit export of bobcat 
under CITES. Population estimates are rarely used in wildlife management programs. 

The effect of such a requirement for establishment of a deer, rabbit or wmterfowl 
season would de to prohibit hunting of the spectes. 

fda have several other proposals, and these, along with a more detailed 

explanation of those I wentfoned, are attached to the testimony, 


1 would welcome any questions you sight have. 
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To protect the HoriLage of the Ametican Sportaman to hunt, to hah and to trap. 


eel THE WILDLIFE LEGISLATIVE FUND OF AMERICA 


AMENDMENT PROPOSALS FOR THE ENDANGERED SPECIES ACT 


The Wildlife Legislative Fund of America and the sportsmen and 
wildlife managers {t represents strongly support the legal protection of 
endangered and threatened species, in accordance with the Intent of 
Congress in enacting the Endangered Species Act. 


The Act has been abused by those who have urged extreme pos{tions 
not in accord with reality. Species have been Tisted as endangered or 
threatened when they were not. Extreme interpretations have been made, 
evidently on the assumption that all questions should be resolved in 
favor of Visting. A concomitant theory that we have perceived in this 
has been the unstated {or sometimes stated) belief that consumptive use 
of animals is wrong, and that the Endangered Species Act creates a 
Climate tn which all taking of animals might ultimately be cutlawed. 


The result has been to reduce the credibiltty of a legitimate law 
and to create a level of cynicism that has produced a movement for 
repeal of the Endangered Species Act in its entirety. 


To us, that solution would be an extremity in the other direction. 
It 1s our wish that the law be amended to provide a balance so that the 
law may be credible, effective, and supported by all those who wish to 
see truly endangered and threatened spectes protected. 


The following proposals for amendment are offered in this spirit. 


PROBLEM AREAS: 
lL. Unjustified Listings 


The most frequent complaint we have received about the Endangered 
Species Act, and its underlying treaty, the Convention on International 
Trade 19 Endangered Species {CITES}, relates to the unjustified listing 
of species as endangered or threatened, (See pp 4 & 5 on the relation- 
Ship between the Endangered Species Act and CITES.) 


The Act as presently written facilitates the listing of species, in 
that enly a proposal for listing in the Federal Register, a period for 
public comment, and a final publication in the Feseral Register are 
required to list a species. 


tacluding species which are in no way endangered or threatened 
destroys the credibility and effectiveness of the Act. 


50 West Broad Street, Columbus, Ohio 43215 614/221-2684 
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There are several actions that may be taken in this area: 


A) Amend the law to provide that when any State in which a species 
is resident objects to a proposed endangered or threatened classifica- 
tion, the species could not be listed as endangered or threatened in 
that State until after a formal administrative hearing at which the 
objector would present biological data. Any interested party could 
participate. A decision to list the species would have to be based upon 
the hearing record. For foreign species, a similar procedure could be 
initiated by any country in which the species is resident. Similar 
procedures should be provided for de-listing of species already listed. 


B) Require that designations of "endangered" or "threatened" be 
made by State, and by foreign country, in which a species is resident. 
A species might be endangered throughout the majority of its range, and 
yet still be present in sufficient numbers in some areas to constitute a 
nuisance or threat. A prime example of how this approach could benefit 
sportsmen is the case of the leopard. Ignoring for the moment the 
question of whether there is any justification for it being designated 
as “endangered” at all, it clearly seems that it is not endangered in 
East Africa, and the Fish and Wildlife Service is now proposing to 
recognize this and permit the importation of leopard trophies from that 
area. Had a country-by-country approach been in effect at the time of 
the original listing, it would have been much easier for sportsmen to 
have challenged the listing. Such an approach would have to be coupled 
with a requirement that the species be endangered throughout the major- 
ity of its range before any listing is contemplated, or situations would 
be encountered where a species would be listed as endangered in "spillover" 
areas where it may be encountered from time to time, even though the 
area is not normally part of its range. 


C) With respect to CITES listings, the United States would have to 
take a reservation if the species is not listed as endangered or threat- 
ened under the Endangered Species Act. This would have prevented the 
entirely unnecessary problems that have occurred respecting the bobcat, 
lynx, and river otter, for example. 


D) For non-resident species listed under CITES, require USFWS to 
formally request comments for every listing as to whether the United 
States should take a reservation. 


2. Seizure During Transshipment 


There have been numerous cases where a species listed as endangered 
under the Endangered Species Act, but legally takeable and possessable 
in other countries, has been passing through the United States from the 
country where it was taken to a third country where it may be possessed, 
and has been seized by the Fish and Wildlife Service. Although the 
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USFWS is reportedly planning to alter its regulations to stop this, the 
Act should be amended to incorporate the CITES provisions on the subject, 
which exempts articles ({.e. trophies) from the provisions of the law 
while they are in transshipment and under Customs control. 


3. The International Convention Advisory Commission 


This body, created by the Endangered Species Act although not 
required by CITES, is supposed to function as a scientific advisory body 
to the Secretary of the Interior on CITES matters. Although its budget 
and staff were abolished by the recent budget cuts, it is still in 
existence. The recommendation is that it be abolished as unnecessary. 
This body has consistently recommended the listing of species that were 
neither endangered nor threatened, as a result of pressures by pro- 
tectionist organizations. Decisions should be based upon scientific 
data provided by professional wildlife managers. 


4. The Bobcat Suit 


This is also a CITES matter, but with serious implications for 
wildlife management and hunting in general. The Defenders of Wildlife 
filed suit to halt the export of bobcat pelts under the provisions of 
CITES, claiming the government did not have adequate information upon 
which to make a required decision that the harvest would not have a 
“detrimental” impact upon the species. The court, ignoring accepted 
wildlife management practices, decided that "reliable population esti- 
mates" must be obtained before seasons could be established. 


There are three actions which are indicated as a result of the 
decision: 


A) Amend the portion of the Endangered Species Act which imple- 
ments CITES to establish that population estimates are not a necessary 
element in a determination that export is not detrimental to a species, 
and that population trend data may be used. 


B) Require a 5-year, not yearly, review of the "no-detriment” 
findings under CITES. This would bring the CITES provisions into line 
with the Endangered Species Act requirements for 5-year status review, 
and eliminate what offers to be an unending series of yearly lawsuits by 
Defenders over the bobcat harvest. The statutory requirement could 
be in the form of a 5-year management plan to be approved by USF&WS, 
reviewable earlier than 5 years in the event of an emergency. 


C) Add language to the Committee reports placing the Congress in 
strong support of the Interior Department's plans to move for a de- 
listing of the bobcat by the CITES parties. 
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3.__Experimental Populations 


To encourage establishment of experimental populations of endan- 
gered or threatened species, the Act should be amended to insure that 
the establishment of experimental populations does not result in the 
imposition of a critical habitat declaration on the area into which the 
species {s being introduced. Under present procedures, when an endan- 
gered species is introduced into an area the declaration of new "critical 
habitat” prevents normal management of other specfes, resulting in 
opposition to the Introduction. 


6. Specific Language In The Act 


There are instances {n the Act where language is used that 1s not 
only inaccurate and unfair to hunters, but invites a prejudicial inter- 
pretation in the event of a suit involving hunting and the Act. Examples 
include Sec. 4{a} (2) which lists sporting purposes as a cause of en- 
dangerment, and Sec. 3(3) where regulated taking to relfeve population 
Pressures 1s noted as an “extraordinary” situation. 


The relationshi n_the Enda: Species Act and CITES (Convention 
on_international Trade in Endanger: cies auna_and Flora 


CITES 15 a treaty to which the United States and a number of other 
countries are parties. The Endangered Species Act as its “implementing 
Jegislation”. 


Regulations to effectuate CITES are adopted under the Endangered 
Species Act. 


However, CITES {s directed at import and export of animals and 
plants, while the Endangered Species Act in addition controls domestic 
handling of affected species. 


CITES concerns three categories of animals and plants: 


Appendix I: all species threatened with extinction which are or 
may be affected by trade. 

Append{x If: al] species which although not necessarily now 
threa with extinction, may become so unless trade in specimens 
of such Spectes ts subject to strict regulation (etc. }. 

Appendix III: al] species which any Party identifies as being 


subject to regulation within its jurisdiction for the purpose of pre- 
venting or restricting exploitation (etc.). 
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For Appendix I species, one must have a permit to export, which may 
be granted only if the Scientific Authority of the Party state {in the 
United States this fs the U.S. Fish and Wildlife Service} advises that 
export will not be “detrimental to the survival of that species”. Other 
conditions for export include extstence of an import permit for the 
country of destination. 


To import an Appendix 1 species, one must have an import permit, 
with requirements similar to those for the export permit, including 
existence of an export permit from the country of export. 


Requirements for export of an Appendix II specfes are quite similar 
to those for an Appendix I species, except that no impert permit must be 
shown. 


Concerning Appendix If species CITES requires: 


“Whenever a Scientific Authority determines that the export of 
Specimens of any such species should de limited in order to 
maintain that species throughout its range at a level consistent 
with its role in the ecosystems in which it occurs and well 

: above the leve} at which that spectes might become eligible for 
inclusion in Appendix 1, the Scientific Authority shall advise 
the appropriate Management Authority (also the USFWS) of suit- 
able measures to be taken to limit the grant of export permits 
for specimens of that species.” 


For Appendix IT] species, the main conditton for expert is that the 
specimen was not obteined in contravention of the Taws of the state 
of export for the protection of fauna and flora. 


The Endangered Species Act applies to any species which is in 
danger of extinction throughout all or a significant portion of its 
range (other than certain pest insects), and also to Wehrestened species” 
which are any species Jikely to become endangered species within the 
foreseeable Fatare throughout al] ora significant portion of_its range.” 
It can be seen that endangered species are similar to CITES Appen- 


dix I species, and threatened species are similar to CITES Appendix il 
species. (See underlined tanguage on page four}. 


The Endangered Spectes Act consists of detail for determining 
endangered and threatened species, procedures for cooperation with 
States, interagency cooperation, tnternatianal cooperation, creation of 
advisory and administrative bodies, and prohibited acts and penalties. 
It puts teeth in CITES, but also specifies domestic control af the 
affected species. The maximum criminal penalty, for knowingly violating 
the law, regulations, or permit conditions, is $20,000 fine or one year 
in prison, or both. 


December 8, 1961 
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WILDLIFE MANAGEMENT INSTITUTE 


Dedicated to Wildlity Restoration 
WAGE BALDOND, WAHENGTON, ©. C. 30008 


Stetement of Lonnie L. Williamson 
before the 
Subcommittee on Environmente] Pollution 
Senate Committee on Rnovironment end Public Works 
on 
Endangered Species Act of 1973 
December 8, 1981 


Mr. Cheirean: 

I am Lonnie L. Williamson, secretary of che Wildlife Management Institute. 
Headquattered in Washington, D.C., the Institute has promoted the restorstion 
and improved maanagement of wildlife and associated renewable natural resources 
for more than 70 years. 

We believe that the Endangered Species Act of 1973 is necessary legislation 
that guet be continued if certain of the nation’s important wildlife are to 
be perpetuated. But we believe aleo that there are some changes that could 
be wade in the Act to improve the national endangered species nanegement progras. 

Critical Habitat 

One of the more controversial aspects of the current federal program ie 
critical habitat designation. Such designatione undoubtedly restrict the type 
and extent of activity that can be accommodated within their boundaries. 
Protecting and inproving habitat, however, fe the moat basic and important 
management action required to perpetuate and restore endangered species popu- 
lations. Wichour it, other efforts are futile. 

We realize that some critical habitat designations may cause problens 
sometime in the fucuce, if carried co an extreme under the current Act. It 


ia quite possible that numerous listings of invertebrates, especially insecte, 
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an endangered and subsequent critical habitat designations could get out 
of hand. If chis were to be the case, a line will heve to be draw scaewhere. 
And it will be difficult to draw that line and in effect say, “these eniasle’ 
habitet will be protected and those snimale' von't.” Nonetheless, such a 
aituacion, plus che fact that limited resources are available for endangered 
species management, would euggest that priorities may have to be set. Some 
tough choices on whether to protect the habitat of certein lower life forms 
would have to be made, We recommend that the Subcommittees give thie problem 
serious thought in developing legislation to reauthorize the Act. 
International Convention Advisory Commission 

The Institute suggests chat the International Convention Advisory 
Commission could be abolished without detriment to endangered species menage- 
ment. It has served no useful purpose, in ovr view, and its demise would 
permit authorized funda to be invested tn wore important endangered species 
activities. The Scientific Authority for the Convention on Internetional 
Trade in Endangered Species (CITES) is a responsibilicy of the Interior 
Secretary. The Secretary hae at his disposal in the U.S. Fish and Wildlife 
Service anple expertise to serve ag the Scientific Authority and as advisore. 
Additional expertise ia available in the National Marine Fisheries Service. 

Appeale Court Decision on Bobcat 

The U.S. District Coure of Appeale' decision to mandate “reliable 
Population estimstes” before bobcat pelts aay be exported under CITES requires 
wildlife agencies to gather more detailed inforwation than is necessary ta 
Manage populations of that species. Furthermore, there is appreheneion 
that the court decision ultimately may be interpreted co require sistlar 
wasteful expenditure of scarce funda to compile other unnecessary estimates 
of various other wildlife populatione before they may be taken for any 


Purpose. The status of bobcats and aost other wildlife are monitored by 
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use of population trand date and habitet analyeie rather than by actual 
counts which are extremely difficult and expensive, end in many inerances, 
impossible. Relative numbers ate much easier co obtain and completely adequate 
to use vhen setting seasons and bag limite for taking most wildlife. This 
obviously te the case since many depleted populations have bean restored 
during this century useing that reliable and professionally accepted method. 
We believe, therefore, that the Endangered Species Act ehould be amended 
to elieinate the negative impact of the court decision on sound wildlife 
Management programs, 
Experimental Populations 

Recent experience hae revealed that critical habitat designations can 
discourage estate wildlife agencies from introducing or reintroducing en- 
dangered species into new ereas. Such a deaignation could prevent normal 
management activities for other species, including a prohibition of taking 
thoee nonendangered snivels. Thus, the etatese ere reluctant to introduce 
experimental populaticne under these circumatances, and restoration of 
endangered species is hindered. We recommend chat the Act be emended to 
permit experimenta] populations to be established without the normal re- 
atrictions associated with critical habitat designation. 

Listing 

The Institute believes that thea Endangered Species Act should be amended 
to make the nations] effort to manage endangered apecices s more cooperative 
federal-state venture, The success of the endangered species program hinges 
largely on cooperation of state and federal wildlife agencies. We believe, 
therefore, chat there should be agreement among the U.S. Fieh end Wildlife 
Service end involved state wildlife agencies before any resident species 


ie listed under the Act ae endangered. The Act should be amended to require 


184 


auch joine agreement. We aleo believe that the ¥.5. should be esodated 
to teke a “reservation” on species lieted under CITES bur not lisce¢ under 
the Endangered Species Act. This would return control of the U.S, endangered 
species program to the hende of U.S. sgencias, both federal and state, with 
appropriate professional ataffe rather than leave tc in the emotion-ridden 
arena of multi-national fiat. This would end the present situation thet 
finds wildlife aanagement programs in this country penalized because of the 
failure of other nations to get cheir own programa into gear. 

We appreciate the opportunity to comment on the Endangered Species 
Act and invite the subcommittee to call on us for any assistance we way 


provide in helping develop specific language for a reauthorization bill. 
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STATEMENT OF THE 
NATIONAL WILDLIFE FPEDERATION 


On behalf of the Mational Wildlife Pederation (“MWF"), I 
appreciate this opportunity to comment on the Endangered Species Act 
of 1973, as amended (“ESA”). 

NWF is thie nation's largest, not-for-profit, citizen 
conservation-education organization with over 4.5 million menbers 
and supporters in all fifty states, Guam, Puerto Rico, and the 
Virgin Islands. NWF has a strong and continuing interest in the 
protection of endangered species. 

NWF has consistently expressed support for protection of 
endangered species through resolutions at our Annual Meetings 
(Appendix 1). MWP's 1956 National Wildlife Week theme was “Save 
Endangered Species" and we have been involved in numerous legal 
efforts to see that endangered species are protected. For years we 
have disseminated information on endangered species. Since 1970, 
NWF has distributed over 650,000 pieces of literature on endangered 
species. This year our National Wildlife Week Theme, “We Care About 
Bagles", again focuses on an endangered species. As part of this 
campaign, over 480,000 education kits and 325,000 posters will be 
distributed to call attention to the plight of eagles. 

Public support for endangered species is strong. A July 1981 
poll showed that 91% of the menbers of the NWF believe that 
endangered species listings should be continued whenever biological 
evidence warrants it, and 75% believe that endangered species must 


be protected even when it blocks commercial activity. These results 
mirror those of a general poll conducted by the President's Council 
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on Environmental Quality in 1980 that found that 73% of the U.S. 
public believes that endangered species must be protected even at 
the expense of commercial activity. 

The long and painstaking development of the ESA clearly 
demonstrates a Congressional commitment to the conservation of these 
especies and their habitat that parallels this public aupport 
(Appendix 2). This commitment should not be overlooked as we 
consider reauthorization of the ESA. 

This generation has a responsibility to future generations to 
ensure that species are prevented from becoming extinct. We are, 
however, not now meeting that responsibility. The loss of 
biological species and the concomitant loss of tangible economic and 
scientific benefits is increasing at an alarming rate. The danger 
of losing many species is real and immediate. Habitat destruction, 
land management practices, introduction of non-native species, 
environmental contamination, and commercial exploitation have 
greatly accelerated the disappearance of the earth's species. In 
the United States, 47 species of animals became extinct between 1700 
and 1970. Twenty-five of those (53%) vanished between 1920 and 
1970. Worldwide, as many as ten percent of all species may be 
endangered and in need of protection. Many factors account for the 
present accelerating extinction rate, now at one species per year. 
Only the proper protection and management of habitat will reverse 
this trend. Without appropriate habitat, endangered and threatened 


species as well as all other species will not survive. 
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The disappearance of species caused by human activities 
adversely affects the world's food supply, human health, and our 
ability to conduct scientific research, and may ultimately interfere 
with man's own survival. These losses also make the world we live 
in much less interesting. In light of the above, NWF believes that 
all species must continue to be protected under the ESA and we 
encourage Congress to reauthorize a strong Act. It is important to 
note that we call for the protection of all species. The genetic 
and species diversity present today is the result of millions of 
years of evolution. The loss of any species and the resulting loss 
of biological diversity cannot be reversed and is thus awesomely 
final. 

A strong and effective Endangered Species Act is essential for 
the protection of all species threatened with extinction. 
Successful continuation of ESA requires that the key protective 
provisions of the Act be maintained or strengthened during 
reauthorization. Four of these key provisions are: 


Section 4 -- which calls for the listing of endangered and 
threatened species. 


Section 6 -- which provides for cooperative state-federal 
management of endangered and threatened 
species. 


Section 7 -- which prohibits federal agencies from jeopar- 
dizing endangered and threatened species and 
their habitat. 


Section 9 -- which restricts the taking of endangered and 
threatened species. 
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NWP looks forward to working with Congress throughout the 
process of reauthorization of the Endangered Species Act. We hope 
that our comments at this hearing will provide information that 


proves useful in reauthorizing ESA. 


II. SECTION 4 


All Endangered and Threatened Species Must Be Listed 


The Section 4 listing process is the initial critical link in 
the endangered species program. It is through this process that 
species in trouble are identified and listed. Once listed, they are 
brought under the protective umbrella of ESA, and are protected from 
illegal taking and from federal actions that would jeopardize their 
continued existence. The listing process and the manner in which 
species are selected for listing is complex and time consuming. But 
the process can work with adequate funding and agency support. 
Unfortunately, both of these ingredients are now missing. 

Each year, the Office of Endangered Species (OZS) of the U. S. 
Fish and Wildlife Service (FWS) prepares a “Program Advice Species 
List" (PASL), which is a compilation of species that are critically 
endangered, and for which the majority of the field work and data 
analysis have been completed. Species on the PASL are prine 


candidates for listing. 
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Since 1973, the number of species on the PASL has averaged 400 
per year. However, only 268 threatened and endangered species are 
listed for the U.S., many fewer than the yearly average on the 
PASL. During the pest 8 years, only 165 candidate epacies have been 
lieted: an average of 21 per year. 

In light of the above, the listing of species must be expedited 
to protect, at a miniaum, the critically endangered species on the 


PASL. 


Departuent of Interior Budgat Cute are Harat the Listing Pr 


Recently OES was ordered to reduce the number of species on ite 
PY G1 PABL to refiect “amore realistic numbers:" OFS complied and cut 
the PASL to only 100 apecies. The reduction in species on the PASL 
was not biologically based. Rather it reflects the Department of 
Interior's (DOI) desire to cut the budget. 

At the same time DOL announced a shift from species listing to 
species recovery. That shift of euphasie was reflected in the FY 8&2 
DOI budget by a proposed 33% reduction ($4.5 million to $3.0 
million} in funding for listing. Because of the “labor intensive” 
nature of the listing procese that requires extensive travel, 
eiae-consuming field work, and detailed data analysis, this najor 
budget cut drastically affected the listing process. 

In spite of the announced shift from emphasis on listing to 
recovery, the DOI also proposed a massive 20% cut ($7.5 million to 


$6.0 million) in the funds to be used for recovery efforts. Even 


190 


though the recovery program was proposed to receive twice the 
funding of the listing program, both are to receive crippling cuts. 
The announced shift in DOI emphasis certainly is not supported by 


their budget recommendations. 


DOI Has Stopped Listing Species 


The current administrators of DOI have not proposed any new 
listings. To the contrary they have taken action to delist or 
reclassify several species. To sidestep criticism in this area, 
they are attempting to take credit for the final listing of 44 
species (mostly members of a genus of Hawaiian tree snails). Any 
such credit is unwarranted because all of these species technically 
were listed under the Carter Administration. Moreover, DOI delayed 
the final effective date of the listing for the Hawaiian tree snails 
for more than eight months while it conducted an economic review of 
the listing rules under E.0O. 12291, Federal Regulation, issued by 
President Reagan. 

The decision to list a species under Section 4 is supposed to be 
limited to biological factors. However, as noted above, since the 
issuance of E.0O. 12291 by President Reagan, DOI has introduced 
economic factors into the listing process. The economic impact 
analysis required by E.O. 12291 has delayed and will delay listings 
and taxes the process because of the additional manpower and 


resources required to conduct the analysis. The use of the 
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regulatory process as a way to introduce economic considerations 
into the listing process is illegal and has seriously and 


unnecessarily burdened the listing process. 


“Lower Life Forms” Listings Should Continue 


Recent proposals that listing priorities be based on taxonomic 
level offer perhaps the greatest threat to the integrity of the 
listing program and the Act. DOI is ecieidexing such an approach 
because of their budget cut proposals. 

Similarly, others argue that only so-called “higher life forms" 
should be afforded protection. This argument is biologically and 
economically indefensible. The health of our ecosystem is dependent 
upon maintenance of the complex ecological relationships that exist 
among all species. The term “lower life form” implies that nearly 
three fourths of the world's species are unimportant or 
insignificant. Yet so-called “lower life forms" include endangered 
strains of wheat, corn, and rice that future plant breeders may need 
to produce new crops. At the recent Conference on Biological 
Diversity, Dr. William L. Brown, Chairman of Pioneer Hi-Bred 
International, spoke of the need to maintain existing genetic 
material of food stocks and pointed out that “about 15 species of 
cultivated plants literally stand between man and starvation." 
Other “lower life forms" include snails and mollusks that scientists 
have recently discovered do not contract cancer. This discovery 


could aid man in his fight against this disease. Comparatively few 
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such species of plants and invertebrates have been subject to 
sufficient investigation to determine possible medical, 
agricultural, or industrial benefits to mankind. Thus, inadvertent 
or intentional actions that result in the extinction of any species 


may deprive mankind of many valuable products. 


III. SECTION 6 


A 8tro State/Federal Partnership is Needed 


Section 6 was enacted to encourage state and federal cooperation 
in the effort to conserve endangered and threatened species. This 
cooperation is made possible by three provisions of Section 6. 
Pirst, federal agencies are required to consult with the states 
before they acquire land or water for endangered or threatened 
species. Second, federal agencies and states are allowed to engage 
in joint agreements for the management of areas established for 
protected species. And third, state agencies are permitted to 
assume important responsibilities for the conservation and 
management of endangered and threatened species through cooperative 
agreements. Congress invited the states to participate in the 
federal endangered and threatened species program by providing 
federal grant-in-aid matching funds for states with approved 


management programs. 
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Congress’ reasons for inviting active state involvement in the 
endangered and threatened species program are apparent. For one, 
Congress was sensitive to the fact that ESA authorized federal 
agencies to become actively involved in the day-to-day management of 
endangered and threatened species, an area traditionally within the 
province of the states. Through the cooperative agreement 
provisions of Section 6, Congress intended to vest much of the 
responsibility for managing federally protected species in state 
officials. Purthermore, Congress wanted the valuable personnel 
resources and expertise of the state fish and game agencies to be 
utilized in its endangered species program. While the Fish and 
Wildlife Service has fewer than 200 law enforcement officers and 
only a few hundred biologists, the states have over 5,000 
conservation officers and several thousand professional wildlife 
biologists. Finally, Congress recognized the need for a strong 
federal/state partnership because the habitat of most protected 
species is on state-owned or private property. 

Thirty-nine (39) states have entered forty-nine (49)- Cooperative 
Agreements (38 for wildlife, 11 for plants) under Section 6. (See 
Appendix 3 for a list of these states.) Each of these agreements 
contains provisions that are important to the management of 
endangered and threatened species. Most importantly, the agreement 
establishes a cooperative management program that, in part, (1) 
authorizes the states to carry out activities that benefit 
endangered and threatened species, (2) commits the FWS to provide 


financial assistance to acceptable state management and recovery 
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projects, (3) authorizes state law enforcement officials to enforce 
federal and state laws intended to conserve endangered and 
threatened species, (4) provides that the state and federal agencies 
will cooperate in efforts to benefit listed species, (5) makes 
federal funding contingent upon the “adequacy and activeness” of the 
state program to conserve federally-listed species, and (6) 
encourages the exchange of biological and other pertinent data to 
facilitate critical habitat determinations. Furthermore, through 
the agreement, the states agree not to take or authorize the take of 


any federally-listed endangered or threatened wildlife. 


Success of Section 6 


Section 6 has been tremendously successful given the levels of 
funding that have been available. Thus far, approximately $24 
million have been spent for state management efforts under Section 
6. This is approximately 21% of the total annual appropriations 
level of funding for ESA for the fisoal years 1976 through 1981 
(Appendix 4). The states have made good use of these funds by 
providing recovery efforts, research, surveys, law enforcement for 
80 listed federal species and 173 state-listed or candidate species, 
public information/education programs, and land aquisition for 
endangered species. 

The peregrine falcon, the bald eagle, the American alligator, 
the Key deer, the gray wolf, and many other species have benefited 


from the cooperative state-federal endangered species programs 
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formerly supported by Section 6 funds. This same program has 
benefited many less well known species, such as the greenback trout, 
which was downlisted to threatened status as a result of a 
reintroduction program, and the bog turtle and Jefferson salamander, 
which were not listed when surveys supported by Section 6 found they 
were more abundant than previously thought. 

Section 6 has done more than just benefit endangered and 
threatened species. Many plants and animals have benefited from 
ecosystems conserved primarily for species that are endangered or 
threatened. Recreational opportunities have been provided where 
compatible. An example of such opportunities is the wildlife 
management area acquired with Section 6 funds at Cape May, New 
Jersey. In addition to benefitting bald eagles and peregrine 
falcons, this 400 acre parcel of land supports a healthy ecosystem 
that attracts individuals who hunt, birdwatch, study nature, or just 
seek moments of freedom from urban settings. 

Educational programs, funded through Section 6, have been 
conducted to inform the public of resident species in trouble, and 
the destructive impacts man has had on all life forms. Improvement 
in state law enforcement efforts benefit other wildlife besides 


listed species. 


Future State Participation is Threatened 


The elimination of Section 6 funds in FY 82 by the Congress and 


the Administration will seriously undercut the role of the states in 
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wildlife management and represents a serious setback in the 
endangered species progran.— The present cooperative agreenents 
have resulted in numerous accomplishments cited above and have 
played a vital role in the conservation of endangered and threatened 
species, which would not have been possible without federal 

funding. Many states may now be forced to give up their endangered 


species programs. 
Greater State Role Under Section 6 


Congress should restore funds for Section 6 in order to maintain 
continuity of existing cooperative agreements and to support an 
effective ESA. The suddenness by which the states lost their ; 
funding has weakened confidence in the program and has called into 
question Congress' desire to see that the states play a management 
role. These problems can be offset by the restoration of funding 
for Section 6 and a guarantee that a minimum of 20 percent of the 
annual funds appropriated under ESA would be designated for the 
states. Additionally, the cost-sharing formula of Section 6 should 
be changed to one fourth state, three-fourths federal. 

Currently PWS unilaterally establishes priorities for state 


programs under Section 6. Because Congress intended that Section 6 


*/ The zero-budgeting of Section 6 by the Administration 
contradicts their clear and often-stated position of a greater role 
for the states. Increased state participation is precisely what 
Congress intended when it crafted Section 6. 
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activities be cooperative, the states should have greater say in the 


establishment of priorities for state programs. 


Iv. Section 7 


Section 7 Works 


Section 7 is the cornerstone of ESA. It provides the 
mechanism that permits development to proceed while simultaneously 
Protecting endangered species. The loss of a strong consultation 
process would eliminate this dynamic component, essentially cripple 
the Act, and result in confrontations that would be harmful to 
development and endangered species alike. The public supports a 
strong endangered species program and will not allow retreat on 
Section 7. 

Section 7 has worked. It has protected endangered and 
threatened species while not unduly encumbering development through 
prolonged and extended consultations or by blocking federal 
projects. 

The consultation process has not been used to block federal 
actions that would adversely impact a listed species, but instead it 
has served to provide a forum in which prudent and reasonable 
alternatives have been developed to permit the completion of a 


project while protecting endangered species. 
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In recent weeks, NWF staff completed a comprehensive review of 
the FWS's Section 7 files. The picture that emerged from our work 
and the findings presented below demonstrate that Section 7 is 


working. 


Section 7 Is Not Delaying Projects 


Section 7 requires that FWS issue an opinion within 90 days (3 
months) after initiation of formal consultation. A complaint 
frequently aired is that consultation agencies are not complying 
with this time restriction. That is clearly not the case. We 
examined the more than 600 opinions issued between 1979 and 1981 by 
FWS to determine the average consultation time per opinion (Appendix 
S, Table 1). The results of this analysis show that FWS was well 
within the 90-day limit with an average of 78 days (2.6 months) per 
opinion. The preparation of some opinions did exceed the 3-month 
period, but this was infrequent and usually occured where extensions 
had been mutually agreed to by FWS and the action agency. Thus, FWS 
records demonstrate that consultation has not delayed federal 
projects. Calls to amend Section 7 because a few projects have been 
delayed should be viewed with skepticism. 

Even the agencies involved in the consultation process agree 


that it is working smoothly as indicated by the following: 


“We believe that there have been few instances in 
Region 6 where projects have been delayed solely 


199 


because of the ESA. In most cases there have been 
other problems that would have delayed the project 
even if the ESA did not exist." 


Director, FWS Region 6 
November 13, 1981 


“We have not witnessed any attempts to circumvent 
the Section 7 consultation process. The 
approximate [sic] 30 federal agencies we deal with 
have all responded to the need to consult when 
required. To our knowledge we have not delayed any 
consultee's action. On the contrary, we have been 
complimented by at least the National Park Service 
and Forest Service on our ability to expedite 
consultations to accommodate their sometimes tight 
schedules." 


Director, FWS Region 2 
November 9, 1981 


“There have been no conflict cases in Region 7, 
nor, to our knowledge, have any projects been 
delayed as a result of Section 7 consultation.” 
Director, FWS Region 7 
November 17, 1981 
Agency Cooperation and Experience Have Made the Consultation Process 
More Efficient Than Congress Required 
Interagency cooperation has substantially increased the 
efficiency of the consultation process and has reduced the number of 
conflicts. The agencies, working within the procedural framework of 
Section 7, have increasingly relied on informal consultation. 
Through that informal process, project changes are suggested and 
made that result in a “no-effect” determination. Thus, formal 
consultation is avoided. Examination of the recent trends in the 


number of informal and formal consultations conducted by FWS 


(Appendix 5, Table 2) demonstrates this point. As the number of 
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informal consultations has increased, formal consultations and 
jeopardy opinions have correspondingly decreased (Appendix 5, 
Pigure 1). 

These data demonstrate that an increasing number of conflicts 
are being resolved during informal consultation, well before formal 
consultation would have to be initiated. As more agencies realize 
that most problems can be resolved during preliminary informal 
discussions, the trend of fewer formal consultations can be expected 
to continue. This may also be a sign that agency opposition to the 
endangered species program is decreasing. 

The decline in the number of jeopardy opinions that paralleled 
the drop in formal consultations between 1979 and 1981 demonstrates 
the importance of informal consultation. Section 7 works. 
Purthermore, it will become increasingly efficient as more agencies 
decide to initiate consultation during the early stages of a 


project. The agencies agree on this point: 


“The fact that there are so few irresolvable 
conflicts is a demonstration of the overall success 
of the consultation process. Early informal 
consultation may result in project changes. These 
changes may result in a no-effect to endangered and 
threatened species from the project and thus not 
require formal consultation.” 


Director, FWS Region 6 
September 8, 1981 


“In fact, we have had great success in avoiding 
potential endangered species conflicts without 
necessitating formal consultation. Ninety percent 
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of potential endangered species conflicts in Region 
7 are resolved through informal consultation 
proceedings." 


Director, FWS Region 7 
October 16, 1981 


Section 7 Is Not A Project Stopper 


The fear that Section 7 would become a major source of 
frustration for developers has proven groundless. In other words, 
Section 7 is not a “project stopper." A review of the 154 agency 
projects receiving jeopardy opinions between 1979 and 1981 shows 
that Section 7 has rarely been responsible for the withdrawal or 
cancellation of a project. Even the most controversial 
projects--Tellico Dam, the Beaufort Sea OCS oil and gas leases, 
Cheyenne Water Project, and Grayrocks Dam--have either been 
constructed or allowed to proceed. To date the consultation process 
has provided the channel through which even the most difficult 
conflicts have been resolved. Section 7 might well be considered 
the “living” part of the Act. 

The large number of jeopardy cases that have been successfully 
resolved through formal consultation demonstrates that Section 7 is 
working and that consultation has not blocked federal projects, even 
those that would have jeopardized an endangered species. 

The agencies agree, as evidenced by these comments from FWS 


files: 


“Every jeopardy biological opinion we have issued 
to date (over 20 of them), has included reasonable 
and prudent alternatives that would still allow a 


202 


Project to proceed. Thus, we have not stopped a 
single project. Even the Grayrock Dam Project had 
reasonable and prudent alternatives but the Basin 
Electric Power Cooperative requested the Corps of 
Engineers to go the exemption route rather than 
accept the alternatives.” 

Director, FWS Region 6 

September 8, 1981 


“There have been no irresolvable conflicts. Those 
projects that appeared to be the least compatible 
with listed species were not begun for reasons 
other than endangered species.” 


Director, FWS Region 1 
November 25, 1981 


Section 7 Protects "High Profile” Species 


NWP examined the jeopardy opinions on file at the Office of 
Endangered Species that were issued between 1979 and 1981 to 
determine which species have been most frequently been the subject 
of jeopardy opinions. The results (Appendix 5, Table 3) show that 
this nation's symbol, the American bald eagle, was the species most 
frequently qnvaived in jeopardy opinions. Another “high profile 


species,” 


the peregrine falcon followed the bald eagle. When viewed 
by taxa (Appendix 5, Table 4) birds were involved in the greatest 
number of jeopardy opinions (33%), followed by mammals (19%), and 
then plants (16%). 

Any belief that only “insignificant” species interfere with 


federal projects is clearly off-base. 
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Section 7 Also Benefits Nonendangered Species 


In addition to its success in balancing development with the 
protection of threatened and endangered species, Section 7 has 
provided several other benefits. In many instances, agencies 
consulting on a project have established precedents by adopting 
guidelines and model programs for their use in future Section 7 
work. Although these benefits were unanticipated, they nonetheless 
bear further testament to the value of the consultation process. 

Some specific examples of these secondary benefits that have 
been cited by FWS Regional Offices are discussed below: 

1) Based on information gained through various consultations, 
the Region 4 Office has also produced a set of State Survey 
Guidelines that the Office now uses as a data base for decisions 
under Section 7 regarding endangered species. 

2) ‘Important management information regarding endangered 
species is often uncovered during surveys conducted in compliance 
with the Endangered Species Act. For example, in Nebraska during a 
spring and fall consultation survey a large bald eagle concentration 
was found on the Niobrara River. 

3) Consultation on the Beaufort Sea oil and gas lease sale 
resulted in the development of standard stipulations for oil and gas 
leases designed for the protection of endangered and threatened 


species. 
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4) an informal and then formal consultation with the Bureau of 
Indian Affairs (BIA) on the Flathead Reservation resulted ina 
two-year research program funded by BIA and the development of a 
grizzly bear management plan on the Kootenai-Salish Tribal Council 
reservation. The development of the Interagency Guidelines for 
Managenent of Grizzly Bears in the Greater Yellowstone Ecosystem 
were largely developed to assist managers in designing and 
evaluating projects to benefit or minimize impact on grizzly bears 
and facilitate the consultation process. 

5) The transmission line construction guidelines issued by the 
Rural Electrification Administration were largely the result of 


consultations and interaction with Fws. 


DOI Is Weakening Section 7 Administratively 


Two recently issued DOI Solicitor's opinions have seriously 
weakened Section 7. Both opinions reverse earlier more protective 
opinions. 

In the first, issued August 27, 1981, it was determined that the 
cumulative impact of “other” federal projects that have not been 
reviewed under Section 7, are not to be considered when analyzing 
the impact of the federal project at issue. This novel approach to 
cumulative impact analysis is rationalized by a “first-in-time”, 
“first-in-right” mentality. In other words, each federal project is 
alloted a share of the responsibility for a species’ extinction, so 


long as it is not the last in line and the project that pushes the 
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species over the brink into extinction. Somehow this seens 
inconsistent with Congress’ objective that endangered and threatened 
species should be restored to healthy populations. 16 U.S.C. 

$ 1531(b). 

Your days later (August 31, 1981), the second opinion was 
issued. It determined that Section 7 does not apply to federal 
actions in foreign countries. This is quite surprising in light of 
Congress’ strong commitment under ESA to international conservation 
of endangered species and Congress‘ strong desire that all 
endangered and threatened species be protected as opposed to just 
those in the United States. 


Vv. Problems Implementing Section 7 


Although Section 7 is largely satisifying the requirements of 
the Act, there are several problems with its implementation that we 


discuss below: 


Problem: encies Do Not Always Give Proper Weight to Biological 
nions 
The Act does not clearly define the deference that is due 
biological opinions issued by the wildlife agencies. At times 
agencies receiving a jeopardy opinion have ignored the opinion and 
proceeded with their project or action. The only recourse available 


to protect a species in these situations is for a private individual 
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or organization to intervene by initiating legal action. Although 
the threat of lawsuits may have deterred agencies from ignoring 
jeopardy opinions thue far, we dbelleve thie ia inadequate insurance 
to protect againat such an event ever occurring. 


Problema: Biological inions Do Not Document No-Jeopardy Pindings 


The majority of biological opiniona issued by PWS have found “no 
effect." These opiniones provide no documentation, Greater 
consistency in consultation would result if the wildlife agencies 
were required to document why a project {m “not Likely to 


jeopardize.” 


Problem: The Responsibility for Initiating Consultation Is Not Clear 


Section 7 requires that an action agency conduct ite own 
biological amsesanent. Thess assesenents provide the basia for 
deciding whether formal consultation must be initiated. If the 
Project is likely to affect a listed species consultation must be 
initiated. On numerous occasions PWS has discovered that action 
agencies have overlooked species that may have been affected. 
Moreover, many action agencies do not hava the expertise to make the 
“affect” determinations. Others just don‘t. Uncertainty in this 


critical atep threatens the consultation process. 
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Problem: Application Of Section 7(d) Where There Is Inadequate 


Information 


The purpose of the consultation process is to provide sufficient 
biological information to enable the "action agency” to determine 
whether its proposed activity is likely to jeopardize the continued 
existence of protected species or harm or destroy their habitat. 
The biological opinion required by Section 7(b) is the tool through 
which the consulting agency (wildlife agency) provides the action 
agency with the biological information that is necessary to 
guarantee compliance with ESA and suggested reasonable alternatives 
to avoid species jeopardy. Once formal consultation is begun, the 
consultation process is not complete until the wildlife agency 
issues the biological opinion. Formal consultation must be 
initiated if an agency action will affect an endangered or 
threatened species. 

Section 7(d) was enacted in 1978 in the aftermath of Tellico 
Dam. It prohibits action agencies from making irreversible or 
irretrievable commitments of resources that would foreclose 
implementation of any reasonable and prudent alternative until the 
consultation process is completed; that is, until the biological 
opinion is issued. The purpose of Section 7(d) is to protect the 
integrity of the consultation process by prohibiting premature 
investments in a proposed action that would make it a fait accompli 
before consultation was completed. 

The problem arises when there is insufficient information 
available to complete consultation within the statutory 90 day time 


frame. The present approach is to simply proceed with investments, 
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regardless of their size or “irreversibility", while leisurely 
proceeding togather the necessary information to complete 
consultation. This approach invites future Tellico Dams and needs 


to be changed. 


VI. OTHER 
Section 10 


Section 10(e) of ESA allows Alaskan natives to take endangered 
species if "primarily for subsistence purposes.” While legitimate 
subsistence needs are an important consideration, they should never 
be elevated over the ultimate survival of a species. , 

Our specific concern in this regard is the taking of the 
critically endangered bowhead whale by natives during annual hunts 
off the north coast of Alaska. The Scientific Committee of the 
International Whaling Commission has recommended a zero take quota 
for the bowhead for years. Moreover, overwhelming scientific 
evidence demonstrates that the bowheads cannot sustain any take; not 
a single whale. The bowhead has also been listed as depleted under 
the Marine Mammal Protection Act. In short, the bowhead is 
critically endangered and yet the hunt goes on. Congress should 
again address the subsistence exemption as it applies to critically 


endangered species. 


On Hoveaber 10, 1981, the Departeent of the Interior issued a 
Presse release that referenced to comente it had received in 
response to ite September 18. 196] Federal Register notice that 
Tequested public comment on reauthorization of the BSA. Statenente 
in the preas release are nisleading. It implies that 400 comments 
were received in response to the Pederal Register notice. However, 
only 53 (15%) of these commente cane ap a result of the notice. The 
vast majority of commente were subsitted by Regional Offices of ws 
aod the White House transition team. Regardlese of this inaccuracy, 
a summary of the comments responding to the Federal Register notice 
(Appendix 6} le enlightening. Of the $3 comments, 12 (23%) tevored 
a stronger Act, 18 (34%) supported the Act as is, 15 (26%) proposed 
technical changes that would etill afford the level of protection 
currently provided, and only 2 (4%) favored an Act providing less 
protection to the resource. 


VII. CONCLUSION 


Our comments on the implementation of ESA and cur suggested 
changes should leave no doubt that it is isperative to have a etrong 
Act that protects all species. We caution thoes, including present 
Adpinistration, who may attempt to weaken the key provisions of the 


aet. Efforts to reduce the protection provided by Sections 4, 6, 7, 


and 9 are contrary to the goala of ESA and to the will of the 
people, and thus say be expected to produce a prolonged and bitter 
etruggle. Such a etruggle is not in the public interest or in the 
interest of our resources and must be avoided. To this end, NWF 
stance prepared to work costructively with this Subcommittee and 
other organizations to achieve reauthorization of a strong and 
etfective BSA. 


210 


APPENDIX I 
NATIONAL WILDLIFE FEDERATION 
22nd Annual Meeting, &. Louis, Missouri, Feb. 28-March 1 and 2, 1958 


Resolution No. 19 


THE ENDANGERED HAWAUAN GOOSE 

WHEREAS, the Rawaiian Goose (Branta Sandwicense) a native bird existing 
only in the Hawaiian Islands, a territory of the United Xates, is the rarest species of 
waterfowl in the world today; and 

WHEREAS, this unique fowl, with less than fifty known birds presently 
remaining in the wild state, ts in danger of extinction; and 

WHEREAS, it is imperative that a concerted effort be made to save and 
re-estabiish this species; and 

WHEREAS, the National Wildlife Federation is dedicated to a firm policy 
of saving {rom extermination every beneficial form of wildlife; 

NOW THEREFORE BE IT RESOLVED that the National Wildlife Pederatioa 
shall lend its full support to the effort and program designed to save and perpetuate 
this unique and valuable species, and especially urge congressional enactment of 


@ proposed appropriation to be devoted to such purpose. 
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NATIONAL WILDLIFE FEDERATION 
29¢h :anual Convention, wa¢i.ingtom, 0.C., March 5-7, 1965 


Resolution No. 3 
PRESERVATION OF cNDANGERED SPECIES 

WHEREAS, changes in their environsents chreaten che survival of several species of 
birds, marmals, fish, snd ocher forms of wildlife; and, 

WHEREAS, theough the managerenc of Lands, waters, forescs, and other resources, and by 
the use of chemicals and discharges of wastes which polluce, man is raspenatbla for «any 
ef cthes@ anvironcental changes which adversely affece living things; and, 

WEEREAS, the Naticcal Wildlife Federation leng has ¢xerted a leadership for tha 
seveaewacice of wildlife creatures faced with the danger of extinction; "Save cndengered 
Wildlife” having been the theme of the 1956 Notfonal Wildlife Week observsnce; row, 

THEREFCRE SE IT R=SOLVED that the Natisnal Vildtife Federation, in ana:al convention 
assecbled March 7, 196$, in Vashington, 0.C., hereby exoresses {ts urgent and continuing 
fsoncern about forms of fish and wildlife and-othar creacures threatened with extinction asd 
‘ecoumands faplecentatiaon of the following principles: 

L. That sdequsate appropriaciona be granced from the Land end Water Conservae 

tice Fund for the acquisition of suicable national areas which vill pregezve 

endangered species of migratory birds, mammals, fish, and other creatures 

determined to be responsibiliries of the Federal] Governcent; 

2. That adequate State funds be allocated for the preservation of non-migratory 

fisa and vildiife which are threarened with extinction, Measures taken to 

preserva non-migratory, mon- game species of endangtred fish and wildlife and 

other creatures should be responsibilities of the general public and, to # large 


axtent, funded from fax revenues. 
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“esolu: on No, &6 
WHOOPING CPANES AND EXOANGERED WILOLIFE RESEARCH STATION 

WHLREAS, che fare and Endangered Species Acc ts a valuable end desirable law; and 

WHE7faS, the Zureau of Spore Fishertes and Wildlife, U.S, Department of the Interior, ia 
charged with ite sccinisrration; aad the Office of Endangered Species has cone an exceptional 
Job of iuplemencing the Rare and Endangered Species Actz and = 

WRER£AS, the Patuxent Wildlife Research Center, operated by the Sureau of Sport Fisher- 
fes and Wildlife, employs competent, educated, and trained biologists and technictans te 
carry out che sciencific research and propagetion of threatened wildlife specics; and 

WFEREAS, Che current program of the Center for propagation, restoration and preserva-~. 
tion of the Yhoopiag Crene has been an utiparalleled success; and 

WHEREAS, this program has not appeared to discurbd the wild population of Whooping cvaieas: 
and 

WEEREAS, tha Whooping Crans# uscally lays two aggs in a clutch but norcally raises only , 
one chick; and Pa ; 

WHEREAS, the Peaeacch Center's palicy of taking anly one sgg from a clutch haa noc 
adversely effected the wild population’s yearly production ot continusd growth; and 

WHEREAS, sceff persoanel on the project have alien special pains co prudently carry out 

. 
studies vith closely retated races of sandhill crane to develop techniques of exgg-taking, 
transporting, {acubsting, rearing and breeding so that these aethods can be safely employed 
and efiectively vith the extrecely rara Whooping Crane; and 

MIEREAS, this program has increased the captive flock of whooping Cranes #t the Nild- 
life Rasearch Center to # total of 1? birds; 

NOW, THEREFORE, BE IT RESOLVED thac the Nacional Wildlifa Federation, in annual conven= 
tic: escenbled in Cihicego, IL1,, March 20-22, 1970, hereby commends personnel of the Ea- 
Gangered Wildlife Research Statioa for their outscanding effoccs and cecomoended thas they 
continue tha egg-takiag and propagation program for the whooping Crane for as Leng 8 their 


@enornatrated ability and professional Judznent dictates. 
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NATIONAL WILDLIFE FEDERATION 
36th Annual Czavention, Mexico City, Mexico, March 9-12, 1972 


Resolution fe, 6 


CONTROL OF TRADE IN ENDANGERED PLANTS AND ANIMALS 


WHEREAS, cocmarcialized world trade is cne of che goat serious causas of depletion 
of macy wild species of wild plants and animale; and 

WHEREAS, tha world trade in wild craacures and plants or their produces frequently 
fails cto coosider thatr conservation; aod 

WHEREAS, many of the species involved in world trade are on official lises of 
endangered species; and 7 

WHEREAS, the Internattoual Union for the Conservation of Mature and Naturel Gideserciss 
im ite contiming efforts to regulate international trade of wild plancs and animals and 
their products, has developed a draft international treaty which would control operations | 
walating to endangered wildlife and plants; and 

WREREAS, the 0,3, Govercment has consented to host an internacional pleoi-potent lary 
conference in Washington, D.C., im April, 1972, for the purpose of negotiating a widely- 
acceptable international agreement, with the TUM draft treaty as a beginning; 

NOW, THEREFORE, BE IT RESOLVED that thea National Wildlife Federation, in annual 
convention assembled March 10-12, 1972, im Mexico City, Mexico, hereby endorses the con- 
cape of am international treaty for the control of trade in endangered wildlife and 
plants, and urges tha Secretary of State to use the influence of his office in the pur- 


quence of ap affective internstionel creety to which the 0.5. would become signatory. 


to 


w 
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gered and/or chreacened 


SEAS, species which are endangered or threacencd with endangermenz should 


35 and 


be given suicabdie protection and ma: 
are needed co ensure che 


fish and wildlife; 


oA 


na Na 


7 
te 


NOW, THEREFORE, BE LIT RESOLVED that ct onal Wildlife Federation, in annual 


of chese priaciples: 


a 
" 
@ 

“ 
a 
t 
o 
a 


mment be authorized an: 


1. That egencizs of the 


co ccoperaie fully wich staza wildlife agencies in any program 29 
Specias, particularly these of a rasizeanc or non-migratory type; 


2. Thes the stace agencies $2 given an approriate cpporturity to prepare 


and manage recovery plans, and retain jurisdiccion over on resizent species, 


if they do not respond, chat Federal egencies be authorized to develop suitable 


plans and assuma jurisdictioa; . 


3. That che Scaces continue to exercise the prime cespousibilicy for - a 


managing native species, facluding these which are endaagered or chreatened with 


expenses for che establishment 


4. That 


of approved State recovery progroms; and 


5. Thac all agencies of the Fadore? Government be required to work to che 


closest degree possible with. state wildlife agencies in the develepment of lists 


of end 


gered and threa 


Google 
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R-selvtion Ne. 16 


NATIVE RIGHTS 43ND FISH AND WIIDLIFE 

SdEREAS, the Nacional Wildlife Federation continues to ba dedicated 
to the principles of sound, sctenrific wildlife asuagement; and 

PHEREAS, the scientific ranayersnt of fish and wildlife is io 
jeopardy because of spectal privilszes granted to the Indian people through 
judicizl interpretation of treattes, ~akiag ft difficult to regulace 
the taking of fish and wildlife; ad 

WREREAS, the Scates have the 4uthority to enace laws and pros lgate 
Tulea and regulations concerning the amounts, tines, and manners of taking 
surplus resident fish and wildlife outaide Indian reservations; 

NOW, THEREFORE, BE IT RESOLVED that the National Wildlife Federation, 
io annuel meeting assembled March 16-19, 1578, 1n Phoenix, Arit., hereby 


expresses its support of the follo.‘ng principles relating to native 


rights aud clalms upon fish and wildiife recsurces! 

-~Indiam tribes should hava the right to regulate their mewbers to 
on-Teservecion hunting and fishing for resident species and to control 
access to Indian landa withia the exterior boundaries of cabetvacioks by 
nou-Indians, including the establishment of fees for the privilege of 
using {ndtam lands for hunting aud fishing by non-members. However, aon-Indiana 
hunting and fishing on Indian lands shall be subject to all Llavs and regula- 
tions of che Scate fu which che reservations are located, 

-~tndians should have no preferential rights or privileges on fish and 
wildlife resources outsida the actual boundaries of their reservations; 

Because apportionments of surplum Fish and wildiffe resources area 


difficult to determine and counterproductive to sound management, all 


taking must be tarminated when surpluses are exhausted; 
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--Fish and wildlife ich tigrate on and off of th. cugh 
reservations should be hsrvested to accordance with State or feieral 
Fegulationa, the purpose af vhich may tocludea preserving auctecs of the 
eigratocy species wich the State agency deems appiopriate to eccommendate 
an <quitable off-reaervation harves¢; the protection of adequate Srood 
atocka to ineure @ continuing cptizum auatainidla yield rust be glvan 
pesmary ¢.nalderation by #1) governzental authorities and waer tncareat 
gtoupa. 

s*indien carepontal and aubaistence cighta on feservaticns ahoyld pot 
tesult fa toesea of endangered species of wildlife and/or tha brood stocks 
of any species whitch eay fall balow the optfmum sustainable yleld level; 

wwafter consultation with the fadiens, tha Departeane of the 
Interior and State wildlife ajercieae whould tdaact?*y che trees of 
mansgement aseietence which can‘be made available to enhance (iah Me 
and wtldlife resources on ftodisaa lands asd to provide sida and opt ious 
other than decimating wildlife popularfone when subsistence does aot 
mact the individua) familfea’ nutritional needa, and the Congrese “should 
appropriate funde fore federal mesiatance if the natives égres to share resources 
with ocher citizens. 

—Congreas should worse specifically defing “eubstetance righte for tnd! sae” 
im curreat Creation slong the Itoan heratn cacvamanded to clartfy dé bring 


ocdear out of the current chactic conditione of court taterpretationa, 
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WHEREAS, all wildlife, including thoce spectes listed as endangered 
or threatened, sre interesting and important nenbera of natural ecosystems; 
and : : 

WHEREAS, some rare spectes, particularly raptors, have econonic value 
and occasionally enter into domestic and internarfonal trade despite lavs 
prohibiting such activity; and 

WHEREAS, even those individuates interested only in observing or 
photographing rare wildlife, by their presence and acrivities, may contribute 
to nest or den. sbandonnent or destruction; and 

WHEREAS, guch activities often ara encouroged by publication of 
specific Jocations of neat sites, den sitea, roosts or other areas vithia 
evitical habitats in actientifie journals, environmental impact statements, 
planning documents, critical habitat proposals, or by recording in.yovern- 
weat files where sech infarscation is readily available ro the public; and 

WHEREAS, publication or a¥V@ilebility of such specific information way 
not be in the best interests of the species concerned and generally is not 
required for the purpose of the publication and/or proposal; 

WOW, THEREFORE, BE ZT RESOLVED that the National Wildlife Federation, 
tn annual seating assembled March 22-25, 1979, in Toronto, Ontari§, strongly 
vrges that such specific site location information not be published in docu- 
mente readily available to the public or those interested in exploitation 


for economic profit. 
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Tye otorton fo. 18 


INJERNATIONAL WILDLIFE MA1/ERS 

WHEREAS, wildlife and other international resources have increasingly 53 
becone the subject of world conservation and political concern; and i abe 

WHEREAS, the parties - the Convention on International Trade in a 
Endangered Species of Wild Fauna and Flora are presently meeting to con= . 
sider the protection, and Sport and export regulations for certain U.S. 
species such as the bobcat, lynx, river otter, and American alligator; and 

WHEREAS, a meeting will soon be convened a2 West Germany to ratify 
a worldwide convention for the protection of migratory apectes; many of * 
which will be endangered or threatened, and some of which will be native 
to the U. S.3 ‘and ; 

WHEREAS, negotiations are continuing toward the conclusion of 
internaticnal treaties affecting the natural resources of the sees and 
the Antarctic continent; and ; 

WHEREAS, animal protection groups involved in the negotiations of 
international agreements will base their eeueiidadat vas on emotions rather 
than biological fact or necessity, as evidenced by the "recent deteraifation 
of the Royal Society for the Prevention of Cruelty to Animals that sport 


fishing as well as hunting should be banned, and the recent distribution 


of a charter on animal rights erroneously represented to have been adopted 
by the United Nations Educational, Scientific and Cultural Organization _ 


(UNESCO) 5 


NOW, THEREFORE, BE IT RESOLVED that the National Wildlife Federation, © 


in annual meeting assembled March 22-25 in Toronto, Ontario, consider’ . 


these international actions as , serious threats to the recreational harv 
of fish and wildlife in the country and that they become more tavolved 
international activities affecting wildlife; and | ty o oo 
SE TP re aR PUNGLVED that, the Netlosel vildlife Federation try to 


ealfigiica WS. cad Fo retea dele gstfers to thace conventions that the real 


Hs, apactally 


pifg't of .ildiife Is ine dfaa, pearance of verld cco 


‘ treateal c#in forests, end that grebtbitsens sgainst the ccasiw.ptive use 


of viseiile only Civert attentfen frou the veal “hreat to wildlife today. 


Google 
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sgt aa Ma, 39 


RELALTVE 10 THE RETNTOOUCTION CF ANIMALS AND PLANTS 


seh OSS, cny aatoals and plats ere Msted os endangered and 
Unscatened under the federal Tidangered Species Acts and 


WHERZAS, cetntroduction within Listocie ranges may be a f-asible and 


destveble ctnagerent option dest gind to c.oserve these spectes; oad 


VAEXVAS, accepience of such reseirodvetSons by states, orgeoteations, 
and individuals needs to be widened; 

NOW, cor’ nr ORK, BE LL ReSGLV;D that the National Wildlife Foccaation, 
in annual meeting avserbled March 22-75, 1979, ta Toronto, Onterto, does 
hereby recom rend thit the U.S. Fish «nd Wildlife Service expJure the legal 
‘ets for, sed the yossible rapid Japlercatitfon of, a policy to vecluie 


eat Seed tice aM ag ENS nasi tis, S25 ei ee aes ae 


3 rrlisted te TSE 
Act, and as exespt from dcsignatiovs' of critical hubitat, unless ead until 
sech retntroductions are self sustafatiug, except that prohibsisoiu ind 


penalties against vsauthorized possession, tuking, and related #cticas 


shall still apply. ; ° 


ENDO “GaRFD SPECTES, 
2748S, fn the busta to couelute a trauty for the centrol of trade 
fa otleageced wildlife and ‘plete: cectain spectes and lacger taxa ware 
“yeluled which ara sot actually endangered; and 
2 34S, tha U.S. delegerton at tha westing of porties of the 


Coavention on Taie national Trade in Eaccngered Species of Wild Pavna 


rd Flora now in progress in Costa Rica is attampting to correct these 


“+ARPAS, sa uffoct ts being wade by scma orgerization opposed to 
coy sible wildlife nanagesent to thwart the U. S. efforts; and 
“YEAS, te ts cur fra cocviction that use of the Endangered 


situa to peosest all usa of wildifa resources vill result 


tn Toes of public confidence in the Endangered Species Treaty; . 

OW, inkasrOrk, BE IT KESCLVED that the National Wildlife Federetion, 
in arnual aeeting assembled March 22-25, 1979, in Toronto, Ontario, fully 
supports the adopted U. s. position and vigorously opposes any effort . 
to misuse the International Convention; aad urges President Carter and 
Secretary Andrus to confirm the position of the U. S. delegation at the 


negotiating meeting ia Costa Rica. 


Google 
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National Wildlife Federation 


Val 161M ST, NOW,. WASHINGTON, D.C, 00% 203— 77-0000 


Resolution Mo. 42 . 
StA OTTER FLAK. 


WHEREAS, the southern ses otter (Enhydra lutrie) is listed eo 
“threateoed” by the U. 8. Department of tha Interior; and 

WHEREAS, the major part of the ees otter population in California 
Lives batween Monterey Bay and Morro Bay; end 
WEREAL, <hens are tvo ofl tenker porte at efther extrema of this 
part of the see otter’e xeagei and 

SROELEAS, ‘pes otters are extremely susceptible to deat md death 
from oflj ; 

WOW, THERFFORE, BE Ir RESOLVED that the National Wildlife Federation, 
in aceeal meeting assenbled March 20-28, 1980, im Miami Beach, Fla. 
bereby encourages the U. 6. Fish and Wildlife Service, the Californte 
Depextuent of Fish and Came, Friende of tha fea Otter, Pacific Ces and 
Elactric Company, and the U. a. Const sera to develop « joint cont{igency 
Plas to rescue een ottera aod wininixe deuage to the kazaa da the eveat 
of aa ofl A eplit off the calttorata coast. 
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D356 302. - 


Reseluttoa Mo. 43 


CA) YORNEA 4 


¥E 


w AS, the Califorata Covtor (Gy 
clecstfi TD Ly the 7S: ard WAI fe Survion a 

HP kE NS, OTL peccoos Int ce ted fm the comes gcee Met the cvesent 
status of co stor, population ts parflous, with estintes of 270 to 30 adult 


birds «nd 4 to 8 juvenSivs occag these westers3 ond 


BHERYAS, diffecsces of opfoton exist es to .hether ur not a 


copttve bicolivg pregren shevld be undertaken; and 

Wikre AS, cyeay effort, to fete, has fat}. d to stop the pupulation 
‘decline, end the choncees for survival ere not geodj 

ROW, VHERKCORE, BY JT RESOLVED that the Nettonal Wildlife Federation, 
in zroual wetting ascerbled Ms:ch 20-23, 190, in Meant Beach, Fla., 
hereby endorses a step-by-step captive breeding progrem of wild-caught 
ccndors, with every possible precaution to be taken; and 5 

BE IT FYURLHER kKESOLVED that thin organizatton endorse, in full, 
the Condor recovery effort as outlined in the California Condor 


Recovery Team's Contingency Plan. 


d 
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NATIONAL, WILDL IFE FEDE 


2 Sixteenth Street, N.W.; Washington, DC 2003657 a 
isd 4 


Resolut¥on No. 15 
| MORATORIUM OM THE TAKING OF BOWMEAD WHALES BY “ALAS! 


a one 
MHEREAS, the bowhead (Balsena aysticetus) is one <— 
great whales; and ™ ws; 
eo oy 
or 


WHEREAS, the data base presently available is insufficient /to. 
scleatifically manage the species, with uncertainties remaining 
whale'’s average and maximum life expectancy, spatial and temporal” 
distribution, natural mortality, natality, net recruitment, sex ratt 
pregnancy cates, aging techniques, effects of natural envi: 
perturbations, ead the minimal critical size of the oer aca 


WHEREAS, the National Oceanic and Atmospheric awtnbcea 
stated that even {n the absence of @ harvest the pepnlehion 
meneee a long-term decline; and 


WHEREAS, the International Whaling Conalesion’s Sctostieie’é 
ungoimously recowwended no take for the last two years, and the U. Co 


reservation has seriously veakened our credibility on International.) 
Conservation issued; and ial 


: ry 
ee *y 


“WHEREAS, the bowhead wvste poputet ton has eps tannin 
wader the Marine Mammal Far. aia t Since November 1977; 
e. VMEREAS, the federal goverunsat continues to allow the 
perftgel shales ty entives of: Mathes got Ln ess 
ates, the uatives lage wore thes.eoe vale for ack 
a ae Pee? ee te ie Boot > pe 
‘ ‘ 7" ey * av 


ar, wt 17 BSED hae A pment 


** oon aarer ee oa sovcabed Heh 36-2910, In orf 
jigkalconstion of stodten vicch etlae proviso. atevent a 
Geom recRCE the spedied tb ensure ite 


. Y hae’ Tere Beinn fi 
waar Sr SPR aty 


a 
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APPENDIX II 


LEGISLATIVE BACKGROUND 


The Endangered Species Act of 1973 {“ESA"), as amended, is the 
first comprehensive legislation enacted to conserve endangered and 
threatened species and their habitat. However, development of the 
current EBSA programs to conserve endangered and threatened species 
can be traced back to 1966. 

The first legislation enacted specifically to protect endangered 
especies was the Endangered Species Preservation Act of 1966 
(Pub. L. No. 89-669). The 1966 Act contained four important 
proviaiona. First, it directed the Secretary of the Interior to 
"carry out a program in the United States of conserving, protecting. 
restoring and propagating selected species of native fish and 
wildlife." Second, it authorized the acquisition of endangered 
species habitat for inclusion in the National Wildlife Refuge ‘ivaten 
using funds up to $15 million from the Land and Water Conservation 
Fund, provided that no more than $750,000 be spent on any one area. 
Third, it required the preparation of an official List of endangered 
apecies.  Pourth, it declared that the Departments of Interior, 
Agriculture and Defense shall seek to protect species of native fish 
and wildlife threatened with extinction and shall preserve their 
habitat on Lands under their jurisdiction if it is practicable and 
consistent with the primary purposes of the Departments’ agencies. 

Althouch the 1966 Act was an important step towards conserving 
endangered species, it had serious drawbacks including its failure 
to prohibit the taking of endangered apecies. The habitat 


Protection provisions of the 1966 Act were of Little consequence 
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because the agencies were only directed to protect habitat "insofar 
as practicable and consistent with the primary purposes” of the 
agencies, and because of the limited acquisition authority given the 
Secretary of the Interior. Furthermore, the 1966 Act applied only 
to native wildlife as opposed to foreign wildlife. 

The Endangered Species Conservation Act of 1969 (Pub. L. 

No. 91-135) strengthened several of the weaknesses of the 1966 Act. 
The 1969 Act expanded the Secretary's habitat acquisition authority 
by increasing the maximum amount that could be spent on any one area 
to $2.5 million from the $750,000 limit of the 1966 Act. It also 
redefined fish and wildlife to include “any wild mammal, fish, wild 
bird, amphibian, reptile, mollusk, or crustacean.” The 1966 Act had 
been limited to vertebrate animals. But the international aspects 
of the 1969 Act were the most noticeable improvement. It authorized 
the publication of a list of species or subspecies of fish and ; 
wildlife threatened with “world-wide” extinction and prohibited 
their importation into the United States. 

Even with the 1966 and 1969 Acts, the endangered species program 
was far from adequate. There still were no prohibitions on the 
taking of endangered species, and the habitat protection provisions 
were limited to only a few agencies and then only if they were 
practicable and consistent with the primary purposes of those 
agencies. 

In 1973 Congress again turned its attention to endangered 
species. That year it enacted the comprehensive Endangered Species 
Act of 1973 to correct the shortcomings of its previous legislative 


efforts. The 1973 Act embraced “any member of the animal kingdonr" 
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within tts protective reach, and for the first time authorized the 
listing and conservation of plants. It also established the 
threatened species category in addition to endangered species, 
thereby affording protection to species before they become 
endangered. The 1973 Act also included several provisions to 
Protect endangered species and their habitat. It provided for the 
designation of critical habitat for endangered and threatened 
epecies to protect that easential habitat, and eliminated a11 
restrictions on the expenditure of money from the Land and Water 
Conservation Pund. Significantly, the 1973 Act. for the firet cine, 
Prohibited the taking of endangered species. Section 7 of the 1973 
Act imposed strict but necessary requirements on #11 federal 
agencies ta protect endangered “and threatened species and their 
habitat. Ficst, each agency gust utilico their progrags to further 
the purposes of the Act and to carry out conservation requirements: 
and second, each agency aust ensure that its activites do not 
jeopardize the continued exiatence of endangered of threatened 
apaciea or destroy or modify critical habitat. 

Since ite enectrant in 1973 the Endangered Species Act has 
Feaatned intact with only one wajor amandaent in 1978. That year 
Congress asenied thea Endangered Species Act of 1973 to establish an 
Endangered Species Interagency Committea to review federal agency 
actione that would jeopardize the continued existence of a 
threataned of endangered species to daterszine whether these actions 
shou.d be exempted from the requiremente of Section 7 of the 197) 
Act. At the same time, Congrese £169 amenied the 1973 Act to 


require the feaignation of critical habitat as part of the Lieting 
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Process. Section 7 prohibits such actions if they would jeopardize 
the continued existence of an endangered or threatened species or 
destroy critical habitat. 

In 1979 Congress again amended several sections of the 1973 Act 
in large part to bring them into conformance with agency practice 
and judicial decisions. None of the amendments significantly 
changed the substantive provisions of the 1973 Act. 

The long and painstaking development of the federal endangered 
and threatened species program clearly demonstrates a commitment to 
the conservation of these species and their habitat. This 
commitment should not be overlooked as we consider reauthorization 


of the Endangered Species Act. 


States with 


cooperative agreenents 


Alaaka 
Arkansas 
California 
Oc lorado 
Delaware 
Plorida 
Georgia 
Quan 

Idaho 
Tliinoeia 


Ma ry land 
Maaeachusetts 
Michigen 
Minneeota 
Miaeourt 
Montans 
Nebreska 
Nevada 

Mew Hampehire 
New Jersey 
Mew Mexico 
New York 
Worth Carolina 
onto 
Penneylvania 
Ahete Taeland 
Bouth Caroling 
South Dakots 
Tennessee 
Urah 

Virginia 
Virgin Ielanda 
Waahington 
Wisconsin 
Wyoming 


TOTALS 


GRAMD TOTAL 
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APPENDIX III 


Personnel lost due 
to Section 6 cut 


Stats agency Cont rect 

4 1 

2 5 

18 28 

21 9 

8 

a 

10 


- 
id 


Leak ae eae a ac hi ee oe Nt 


a 
eowoogoen OEGSSGCSBS Cece awseeoaeaeeaceon oes 


- 
~~ 
e 


1974 
1975 
1976 
1977 
1978 
1979 
1960 


1961 


APPENDIX IV 
Total funds Grant Punds 
appropriated ESA appropriated 
1974 = 1981 Section 6 
4, 660,000 -o0- 
5,606, 000 -O- 
11,223,900 2,000, 000 
13,336, 000 4, 000, 000 
16,534,000 4,900, 000 
18, 869, 000 3,900, 000 
21,725,000 3,900, 000 
24,895,000 4,000,900 


Section & 
grant funda 
allocated 
=e 
-- 
e 
1, $68, 400 
5, 717, 900%¢ 
5,862, 400%¢ 
5,021, 400** 


$, 44S, 400¢¢ 


* Due ta the masll amount allocated in 1976, 1976 and 7? 
19 
+ allocations 


“* These figures represent inclugion of previous year's unspent funding 
carried over and reallocated. 


APPENDIX V 
TABLE 1 


Average Consultation Time on All Opinions: 


1979-1991 


Total Time (Ho.) Total No. Opinions 


Jeopardy Non-Jeopardy Total Jeopardy Non-Jeopardy Total 
1979 185 $41 696 4g 223 271 
1960 157 566 725 49 222 271 
21981 32 162 194 11 68 73 
Total 1,615 Total 621 


Average Times 2.6 Mo./Opinion 


Table 2 
SECTION 7 CONSULTATION TOTALS: 
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SUMMARY 


Totala tor all Regione, including the Washington Officer 


FY Informals Formals 
3979 1985 968 
1980 2374 70? 
1981 3535 $04 

Totaler 7,494 2,179 
a. Regional totaler 
Region ry Informal Formal 
1 1979 191 Lay 
19490 $06 96 
1941 icce a6 
2 1979 327 ba 
1980 400 a5 
198) 385 41 
3 1979 376 $3 
L9AnG 175 34 
1942] 210 22 
4 1979 328 $1 
1950 672 5a 
1981 640 14 
3 1979 1? 4 
1980 18? 4 
19a. 461 3 
6 L974 322 74 
Lond 401 79 
Loel Te2 4. 
Tt 1979 1§ $ 
LOAD 68 4 
1981 a9 3 
b. Washington Office totals: 
nam rorale 
Intrasery Pree Sane | Permite® 

2974 179? 1& S11 = $28 
dew} sf) 12 oid @ Set 
Load Tl 1¢ zu" @ lea 


Jsoperd initons 
70 (20° no jeo., if 


$ 


3 


2 
154 {+20*) 


No Jeopardy 


6 
$ 
Q 


26 
70 
$3 


63 
a2 
19 


recom. accepted) 


Jeopardy 


- 
ue Be rue oon th ale al Ne ewe 


Jeopardy Opinions 


Int reiery site@rag Permits 


Lh 2 1% 
$e 2 
ee la 


ann 


(*oermite = Cunssltation with Mildiife Permit Office: ESA Saction 10) 
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Table 3 


Species for Which "Jeopardy" Was Found 
More Than Once: 1979-1981 


NO. TIMES 
SPECIES JEOPARDY FOUND § OF TOTAL 

Bald eagle 16 12.3 
American peregrine 

falcon 19 7.7 
CA least tern 8 6.2 
CO aquawfish 7 5.4 
Lahontan cutthroat 

trout 7 5.4 
grizzly bear 6 4.6 
Cui-ui 5 4.6 
PL manatee 5 
Humpback chub 5 
San Diego mesa mint 5 . 
Black footed ferret 4 . 
Blunt-nosed leopard 

lizard 4 wl 
Gray wolf 4 wl 
Red-cockaded woodpecker 4 1 
San Joaquin kit fox 4 al 
Whooping crane 4 1 
Attwater'’s greater 

prairie chicken 3 2.3 
BI coot 3 
Higgin's eye pearly 

mussel 3 2.3 
HI stilt 3 2.3 
InN bat 2 2.3 
Southern sea otter 3 2.3 
Boneytail chub 2 1.5 
Loggerhead sea turtle 2 1.5 
Marianas mailard 2 1.5 


Pink mucket pearly 
mussel 


2 
Red wolf 2 
Utah prairie dog 2 
Wright fishhock cactus os 1.5 
Total - 29 Total 130 
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Table 4 


Taxa for Which "Jeopardy" Opinions Were Issued: 1979-1981 


Taxon No, Opinions % of Total 
Plants ; 11 16 
Insects 3 4 
Clams 5 c) 
Fish 3 : 13 
Amphibians 0 0 
Reptiles 4 6 
Birds 22 33 
Mammals 13 19 


Total 67 


No. Formal and Informal Consultations 


4030 


3500 


3000 
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2000 
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_ 1900 


500 
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Figure 1 
Trends_in Informal, Formal, and Jeopardy 
anions: 1979-1961 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


OFFICE OF THE SOLICITOR 
YIASHINGTON, D.C. 20240 


AUG 27% 1983 
Memorandum 
To: Director, Fish and Wildlife Service 
From: | Associate Solicitor, Conservatian ang Wildlife . 
Subject: Cumulative Effects to be Considered Under Section 


7 of the Endangered Species Act 


This memorandum sets forth the legal requirements for 
consideration by federal agencies of the “cumulative effects® 
of other projects and inpacts in determining whether a 
perticvlar proposed action complies with section 7(a) of the 
Encangered Species Act (ESA or Act), 16 U.5.C. 1536{a). The 
Solicitor has now withdrawn 211 prior legal opinions l/ on 
cumulative impacts and section 7. This memorandum shall 
control the scope of consultation and cumulative impact 
analysis under the Endangered Species Act. 


Section 7 requires ail federal agencies, in consultation with 
the Fish and wildlife Service (FRS or Service}, to insure that 
their actions are not likely to jeopardize the continued 
existence of endangered or threatened species, or adversely 
modify their critical habitets. The Service consults with 
federal agencies and renders a biclogical opinion on the 
effects of agency action. upon iisted species, pursuant to 
section 7?(b), 16 USC 1536(b). - 


Consideration of the legal requirements for cumulative effects 
analysis arose in 1976, a5 the result of section 7 
consultations for two water development projects on the North 
and South Platte Rivers: the Grayrocks Dam and the Narrows 
Project. As proposed, both projects would affect downstream 


if 85 Interior Dec. 275 (July 19, 1978) {supplemented 
July 2a, 1976}. An earlier Deputy Solicitor opinion issued on 
May 25, 1978, was withdrawn on June §$, 1978. {Copies attached}. 


' flows in tne 819 Send area of the Platte River in Nebraska, an 
area designated as critical habitat for the whooping crane. 
During these consultations, the Service requested a Solicitor's 
Opinion on whether section 7 requires consideration of the 
effects of other water projects in the area which were then in 
the planning or construction phases, would affect the crane's 
habitat, and would have impacts which might be cumulative ta 
those of the propess! at hand. 


An opinion Issued on July 19, 1978, concluded that federal 
agencies must consider the cumulative effects of other 
projects, whether federal, state or private, during 
consultations under section 7. Although tne July 19 opinion | 
did not expressly define the term “cumulative effects", a July 
24, 1978 opinion stated that for any ecosystem upon which an 
endangered or threatened species depends, all pending project 
impects must be tonsideted if those impacts can reasonably be 
anticipated tno occur either before or after tne completion of 
the project which is the subject of consultation. 


For the reasons that follow, the definition of cumulative 
effects used in these prior opinions is inappropriate when 
applied to section 7. 


Consideration of Cumvlative Effects Under Section 7 


Tne previous Solicitor's Opinions used concepts developed in 
NEPA law Z2/ which should not be epplied, without modification, 
to section 7 consultations. The first reason is that the 


2/ The Council on Environmental Quality regulations 
inpletenting the Nation2l Environmental Policy Act (NEPA), 42 
U.S.C. § 4332(2)(C}, define tne term "cumulative impact* as -- 


the impact on the environment which 

7 results from the incremental impact 
of the action when added to other 
past, present, and reasonably 
foreseeable future actions regardless 
of what agency {Federal or 
non-Federai) of person undertakes 

+ such other actions. Cumulative 

impacts can result from individually 
minor but collectively significant 
actions taking place over a period of 
time, a 


40 CFA 1508.7 (1980). 
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substantive consequences of requiring such cuaulative effects 
to pe considered under section 7 differ from the Procedural 
consequences of environmental planning statutes such &§ NEPA, 
Section 7 is = substantive statute whith provides: 


Each federal agency shall, in 
consultation with and with the 
assistance of the Secretary {of the 
Interior or Commerce), insure tnat 
any actlon authorized, funded or 

~ Carried out by such agency .. . is 
not likely to jeopardize the 
continued existence of sny endangered 
species or threatened species or 
resuit in the destruction or adverse 
modification of napitat of such 
species which is determined by the 
Secretary, after consultation as 
appropriate with the affected States, 
to be critical, ... 


16 U.8.C. 1536(a)(2). The Supreme Court, in interpreting a 
Slignitly different, earlier version of section 7, has noted the 
Gifference from NEPA: 


NEPA essentially imposes 
procedural requirement on agencies, 
requiring them to engage in an 
extensive inquiry as to the effect 
of federal actions on the 
environment; by way of contrast, 
[section 7? of) the 1973 Act is 
substantive in effect, designed to 
prevent the loss of any endangered 
species, regardless af the cost. 


Tennessee Valley Authority v. Hill, 437 U.5. 153, 188 n.3a 
(sve, (emphasis ia original).. 


A wholesale adoption of tne cumulative effects approach under 
NEPA is thus inappropriate because prerequisite autnority for a 
proposed action subject to consultation could be denied because 
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of the effects of other speculative and unrelated future 
actions which mignt be likely to jeopardize a listed species. 
This substantive result is quite different from that under 
Planning statutes such an NEPA, where an analysis of the 
cumulative effects of other unrelated future actions means only 
that sucn effects be considered before proceeding with the 
proposed action undergoing environmental review. See, Natural 


Resources Defense Council v. Calloway, 524 F.26 79 (20 Cir. 
CL cea cr cea : 


The second reason for not adapting NEPA's approach ta : 
cusvlative effects analysis under section 7 1s that all other 
futute Federal actions will themselves be subject to the 
restraints of section ? at some later date. it is, therefore, 
more 2ppropriate to consider the effects of future federal 
actions in a given area at the time consultation under section 
7 is initiated for those actions, That is, the impact of 
future federai projects snould be addressed sequentisily, 
rather than collectively, since each must be capable at some 
point of individually satisfying the standards of section ?. 
Tnus for feders] projects, section ? provices a "first-in-time, 
first-in-rignht" process whereby the authorization of federal 
Projects may proceed until it is determined that further 
actions are likely to jeopardize the continued existence of 3 
listed species or adversely modify its critical habitat. 
Environmental planning statutes such as NEPA do not impose such 
substantive limitations on future federal conduct, and so it 
is more appropriate for them to require the collective 
consideration of reasonably foreseeable, future federal 
activities. The sudstantive nature of section 7, however, 
suggests that a project-by-project sequential review of federal 
actions is a more appropriate approach for endangered species 
consultation, , 


A recent case which considered NEPA and the ESA side by side in 
a given factual situation implicitly recognized different 
approaches for cumulative impact analysis under NcPA and the 
ESA, requiring broad agency consideration of cumulative impacts 
under KEPA while focusing on a more limited analysis of impacts 
under section 7. 


In North Slope Gorovoh v. Andrus, 486 F. Supp. 332 (0.0.C. 
1960), revd. on other oraunas, 642 F.2d 589 {D.C. Cir. 1980), 
the court considered NePA and ESA compliance for offsnore oil 
and gas leasing, Both the district and appeals courts held 
tnat the cumulative effects of “other significant Federal and 
state energy development projects . . . in progress and planned 
for the North Slope Region," had to be canmsidered in the EIS. 
486 F. Supp. at 347; 642 F.26 at 600. The cumulative effects 
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.of these other actions, however, were not mentioned by either 
court in their discussion of the proper scope of aoency review 
under section 7. Instead, for section 7? purposes, the courts 
only focused on the impacts of the lease sale itself. «466 F. 
Supp. st 350-51; 642 F.2d at 608-609. Thus, though both courts 
tequired consideration of the cumulative effects of unrelated 
future state and federal actions far purposes of NEPA, each 
implicitly endorsed a more limited review of the leasing 
proposal under section 7. 


Section 7 Consultation Process 


Having.concluded that limited analysis of cumulative effects is 
Tequired under section 7, we will now discuss now that analysis 
should occur. 


Obviously the first task in consultation is to define the scope 
of the project under review, In the case of constructian 
activities, a "project" 41s both the proposed activity itself 
and any “connected” activity as well. Connected activities are 
those which ere related to (interrelated) or dependent upon 
(interdependent) # proposed project. Interdependent actions 
are those which have mo independent utility apart from the 
proposed project. Interrelated actions are those which are 
part of s larger project and cannot proceed unless other 
actions are teken previously or simultaneously. 3/ Thus, in 
the case of a resevoir project with s proposed lattice work of 
irrigation canals, in all likelihood the canals would be 
consicered part of the "project™ for purposes of section 7? 
consultation because it is unlikely that they would have any 
independent utility but for the impoundment. 


a/see Sietra Club v. Calloway, 499 F. 2d 982 (Stn Cir. 
1974); Friencs of the Earth v. Caolemen, 516 F.20 323 (9th Cir. 
1975}; Trout Uniimited v. Morton, $09 F.26 1276 (9th Cir. 
1978}; Sierzse Club v. Stamm, 507 F.2d 768 (8th Cir. 1974); 
Sierra Club v. Froenlke, 392 fF. Supp. 130 (D0. Mo. 1975), efftd 


53a F.zo 128% (Sth Cir. 1978); Environmental Defense Fund v. 
Armstrong, 386 F. Supp. 131 {N.0. Cal. 1973), aff'd 487 F. ed 


Bia (5th Cir. 1974); 40 C.F.R. § 1508.25{a}. 


See also Atchison, Topeka and Sante Fe R.R. v. Callaway, 
382 F. Supp. 610 (0.0.0. 97a); City of Rochester v. U.S. Post 
Office, $41 F.2d 967 (20 Cir. 1976 
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Once the “project® has been defined, the consultetion teas 
should then focus on analyzing the environmental baseline in 
the affected eres. This is necessary for determining whet the 
envlronments] “status quo" is going to be at the time of 
consultation on the proposed project. The Impacts of the 
Project under review should then be measured against this 
environmentel baselings. 


In determining the environmental baselins, the consultation 
team shovld consider the past and present impacts of alt 
projects and human ectivities in the area, regardless of 
whether they ate federel, state ar private in nature. This is 
logical since the actual impacts of these projects and 
ectivities are not dependent upon the origin af their 
sponsorship; rather, they sll are contributing iofluences which 
mold the present environmental status quo of any given ren. 


furthermore, the consultstion tea# should consider zs pert of 
the environmental baseline tne anticipated impacts of ajl 
proposed federal projects in the affected area which have 
Previously been the subject of section 7 consultation and 
received a favoradle Biological opinion, ITnhis 1s consistent 
with the “first-in-time, first-in-rignht”™ approach discussed 
@arlier, since @ project passing muster under section 7 Ss in 
effect allocated tne rignt to consume (end is presumed to 
utilize) a certain portion of the remaining natural resources 
of the area. It is tnis "cushion" of remaining natural 
resources which is availeble for allocation to projects untth 
the utilization 4s sucnm (nat any future use may be likely to 
jeopardize @ listed species or adversely modify or oestroy its 
critical nabitat. 4a/ At this point, any soditional federal 
activity In tne aree requiring @ Further consumption of 
resources would be precluded wnder section 7, 


However, the consultation teaa@ should not consicer es pert of 
the environmental baseliow the anticipated impacts of futura 
federal projects wnicn have not been previously reviewed under 
section }?. Those projects ere not part of tne environmental 


a7” we recognize that a determination of the size af this 
so called "cusnion™ ey be Difficult to make Jm some instances 
and way escape enacting delineation and consist of merely a 
range of anticipated impacts and effects. Nevertheless, we 
concluge that the LY7F Amendments to the Act requires some sort 
of final biological analysis and recommendation to result fros 
the consultation process. 425 Cong. Rec, 9650 (Oct. 28, 1979); 
H.A, Rep, Wo. 697 FEtN Cong., Ist Sess. 12 (1979), 


241 


7, “> 

‘baseline and have not had their priority set under the 

’ first-in-time system. They would undergo separate review by 
the consultation team and could only be authorized if it was 
Subsequently concluded that a sufficient “resource cushion® 
still remained, or if un exemption was granted by the 
Endangered Species Committee under subsection 7(h)} of the ESA, 


The impact of state or private actions which ere 4 
contemooraneous with the consultation in process should also be 
factored {nto the environmental baseline for the project ares. 


Having thus establisned an environmental baseline, the 
consultation team must then determine what the direct and 
indirect effects of the project under review will be. Such 
effects must be analyzed as part of the consultation process. 
See Teonessee Valley Authority v. Hill, 439 U.S. 153 (1978); 
Natione] wilgjite Federation v. Coleman, 529 F. 2d 1064 (5th 
Cir. 1976); See also North Slope Borough, v. Andrus, 486 F. 
Supp. 332 (D.0.0.), aff'd in part ond rev'd in pert, 642 F.2d 
ses (D.C. Cir. 1980). 


Finally, the consultation team should consider the “cumulative 
impacts” of future state or private sections where such actions 
ure reasonably cettain to occur prior to the completion of the 
federal project. A non-federal action is “reasonably certain*® 
to occur if tne action requires the approval of a state or 
local resource or land use control agency and such agencies 
have approved the action, and the project is ready to proceed. 
Other indicators which may elso support such a determination 
include whether the project sponsors provide assurance that the 
action will proceed, whether contracting has been initiated, 
whether there is obligeted venture cspital, or whether State or 
local plenning sgencies indicate that grant of authority for 
the action is imminent. These indicators must show more than 
the possibility that tne non-federal project wil] occur; they 
must demonstrate with reasonable certainty that it will occur. 
Tne more that state or local administrative discretion remains 
to be exercised before a proposed state or private action can 
proceed, the less there is reasonable certainty that the 
project will be authorized. In summary, the consultation tese 
should consider only those state or private projects which 
satisfy #11 major land use requirements and which appear to be 
economically viable. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 


WASHINGTON, 0.0, 20260 MG 31 BEI 
Heacrandgve 
To: Assistant Secretary, Fish and Wildlife end Parks 
Froe: Associate Solicitor, Consetvation and wildlife 


Subject: Overseas Application of Section 7 of the Endangered 
Species Act 


This memorandum is in response to your request to determine 
whether Section 7 of the Endangered Species Act (Act or ES&) / 
Nas international application, 


Introduction 


Section 7 of the Endangered Species Act of 1973, es amended, 16 
‘U.S.C. § 1536, provices in pertinent part: 


Each federal agency snall, in 
consultation with ang with the 
assistance of the Secretary insure 
that any action authorized, funged, 
Or carried out by such agency 
(hereinafter in this section 
referred to as an “agency action") 
is not likely to jeopardize tne 
continued existence of any 
endangered species or threatened 
species or result in the destruction 
Or adverse modification of habitat 
of such saecles wnich is determined 
by the Secretary, after consultation 
as appropriate with affected States, 
to be critical, unless such agency 
has been granted an exeration for 
such action by the Committee 
Pursuant to subsection (n) of this 
section. In fulfilling the 
Tequirements of tunis pasagraph eacn 
agency shall use the best scientific 
ano comercial data available. 


ESA § 7(a)(2), 16 U.S.C. § 1536(a)(2). : 
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<The’ proniditions of Section 7. can be divided into two separate 
7 +parts: the “jeopardy” cleuse ind the "critical. naoitat® 
-;¢lause. In past opinions end regulations of the Department of 
“the Interlor these two clauses heve baen interpreted in the 
following manner. Tne jeopardy cleuse has been epplied to all- 
federal agency actions including those occurring on tne high 
seas anc in foreign countries, @s well as those within the 
Unites States. 1/ Whereas, Cecause the critical habitat clause 
specifically requires “consultation with the affected stetes,* 
Zt has Seen interpreted es not applying to foreign countries. 2/ 


In-wiew of this dichotomy in interpreting the two clauses, the 
Xeguiation oresently implementing the Jeopardy clause reads, in 
pertinent part: ee et ag : : 


awwr.?5 > > *BWection 7 (16 U.S.C. 1536) epplies ae 
--?to @11] listed species of fish 
wilclife, or plants. ... (rit 
secs __..., Tequires every Federal] egency to 
v7: 737" dnsure tnat its activities or . 
; _.T*7> Programs in the United States, upon 
- + “-> = +e nion seas, and in foreign 
a es countries, will not jeopardize the 
_.. Continued existence of a listed 
species. .. . 


SO C.F.8. § 402.01 (eapnesis added). 


The controversy surrounding this reguietion and its 
Anterpratation of the responsibilities under the jeopardy 
clause involves the emphasized language extending the reach of 
dhe statute to foreign countries and the high seas. 


ge . , ~ 


I7 Memorancum on reaeral Activities Jeopardizing Foreign 
fes from Associate Solicitor, Conservation and wildlife te 
Director, Fish and wildlife Service (April 12, 1977). 


2/ Megorandum on Oesignating Critical Habitat for Fozeign 
Species from Assistant Solicitor, Fish and wildlife to 
Associate Director, Federal Assistance, Fish and wildlife 
Service (February 13, 1976). The United States Oistrict Court 
for the Oistrict of Colorado, however recently held tnat tne 
Act does require designation of critical mabitat in foreign 
tountries. Colorado Aiver Water Conservation District v. 
Andrus, Civil No. 78-A-1191 (August 3, 1961). this ids contrary 
to the traditional position of this Department. The judgment 
4s not final in tne case, but tne Department intends to appeal 
this nolding when it is. ---° °° =---- . * ; 


Conclusion . 


Upon re-examining the relevant arguments on the major issues in 
tnis matter, we now conclude that the jeopardy clause of 
Section 7 does not apply to federal actions which occur within 
a foreign country. For jurisdictional reasons discussed later 
in tnis opinion, we take no position on whether Section 7 
applies on the nigh seas. We do conclude, however, that 
Section 7 does apply to federal agency actions on the Outer 
Continental Shelf. All previous legal opinions of tnis 
Oepartment which reached a contrary conclusion are hereby 
withdrawn. 


Oiscussion 


Section 7 requires, among other things, that all federal 
agencies insure that their actions will not jeopardize the 
continued existence of endangered or threatened species. In 
order to acnieve this objective, the Act requires consultation 
between the Secretary of the Interior and the agency whose 
actions may affect an endangered or threatened species. 


The consultation process involves three steps. First, the 
agency determines wnether its proposed action "may affect" a 
protected species. If it may, consultation between FwS, and 
the agency must be initiated. 


After discussion and review, the FWS issues a written statement 
to the Federal agency concerned, setting forth the Service's 
biological opinion on whether the proposed action is or is not 
likely to jeopardize the continue existence of the species. If. 
the decision is that tnere is no likelihood of jeopardy, then 
the Agency's consultation requirement has been completed. If, 
however, the Service concludes that the proposed action is 
likely to jeopardize the species, the Service is to suggest 
Teasonadle ano prudent alternatives which it believes would not 
jeoparcize tne species and could be taken by the federal agency. 


Federal Actions in Foreign Countries 


——_ we conclude that the Section 7 consultation process Goes not) 
apply to federal agency actions in foreign countries. ~In° 
support of our conclusion, we look first to the express 
language of tne statute and the general rules of statutory 
construction. Altnough the jeopardy clause itself did not 
originally contain and was not amended in 1978 and 1979 to 
incluce an express reference to “affected states," as is 
contained in the critical habitat clause, other amendments to 
Section 7 do support the conclusion tnat tne jeopardy clause 
does not apply to federal agency actions in foreign countries. 
These amendments address primarily the exemption process 
whereby an agency action may be approved even though it would 
jeopardize a protected species. Since tnis exemption process 
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fails to expressly reflect the possibility that an exemption 
*may be necessary for a federal action in a foreign country, it 

supports the proposition that the jeopardy clause was not 

intended to apply to federal actions in foreign countries. 


In addition to the express language of the statute, the 
legislative nistory of the 1978 and 1979 amendments 
establisning the exemption process indicates that Congress was 
focusing on the effect federal agency actions would have within 
areas under the jurisdiction of the United States. For 
example, the Conference Report on the 1978 amendments states: 


Under the new Section 7, a Federal 
agency, the Governor of a state where 
the agency actions, species, and : 
critical habitat are located, or an 
individual seeking a permit or license, 
may submit to the Secretary an 
application for an exemption. ... 
Upon receipt of the application, the 
Secretary must promptly notify the 
Governor or Governors of any affected 
State(s) and submit the application of 
the review board. 


‘The review board will consist of tnree 

members: one appointed by the : 
Secretary, one appointed by the . 
President after consideration of the 
recommendations from the Governor(s), 

of the affected State(s), and an 

administrative law judge... .--—= 


H.R. Rep. No. 1804, 95th Cong., 20 Sess. 19 (1978). 


After making their initial determination, the review board 
submits their report to tne Endangered Species Committee, as 
establisned in section (7)(e), 16 U.S.C. § 1536(e). The 
‘Comaittee is composed of the following seven members: the 
Secretaries of tne Interior, Army, and Agriculture; tne 
Adainistrators of NOAA and EPA; the Cnairman of the Council of 
Economic Advisers; and a person appointed by the President upon 
recommendation of the Governor(s) of the affected State(s). 
Originally, the Senate bill included the Governor of the State 
on the panel, but at conference the House's version was adopted 
allowing for appointment of a representative of tne Governor. 


The reasons for the inclusion of a State representative was 
explained in tne Senate Report as follows: 


(T)nere was ea perceived need to have 
someone on the Endangered Species 
Committee who is in touch with and 
understands the needs and desires of 
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those persons close to or dependent 
on the Federal ectivities wnich 
would be the subject of the 
exemption application. 


S$. Rep. No 974, 95th Cong., 20 Sess. § (1978). 


This’ lenguage clearly ‘reflects Congressional sentivity for 
solSciting the views and opinions of the Chief Executives of 
the States to be affected by the impact of Section 7 on a given 
project. If Congress was so solicitous of the jurisdictional 
prerocatives of the governors of this nation, it shauld not be 
presumed .that it was any less sensitive to the sovereign 
prerogatives of the rulers of foreign countries, That is, if 
Congress intended to require that Section 7 be applied to 
federal actions in foreign countries, {t would have inserted 
some provision allowing for the Secretary of State 3/ or 
representatives of tne affectec foreign countries to be on 
these panels. Instead, membership on both the review board and 
Endangered Species Committee is domestically-oriented. 


Furthermore, in those sections of the ESA which were clearly 

intended to apply to foreign countries, Congress either 

expressly required consideration of the programs and policies 

of the affected foreign nations or mandated the involvement of 

ee Secretary of State, See 16 U.S.C. 1533(b)(2} and 16 U.S.C. 
534. 


i —e 


3/7 Settion 7({i), 16 U.S.C. § 1536(1) provides a procedure 
whereby the Secretary of State may prohibit the consideration 
of an application for an exemption if such exemption and 
proposed action would be in violation of an international 
treaty obligation or other international obligation of the 
United States. we do not believe that this indicates an intent 
to apply Section 7 to federal agency actions in foreign 
countries. Rather, this provision 1s triqgered whenever 2a 
federal agency action within the United States involves 
international treaty obligations. 


—t 


wee 
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whSle rerognizing the inherent risks associated with 
Setermining Congressional intent through Congressional silence, 
any ambiguity on the issue of tne application of Section ? to 
foreign countries is resolved upon the consideration of various 
foreign policy concerns. : 


First of 211, the consultation procedures under Section 7 would 
undoubtedly cause significant delays in administering 
assistance activities in fareign countries and would severly 
hamper the flexibility and responsiveness of American diplomacy 
abroad. Nor could the consultation process insure 
confidentiality which is often a prerequisite to foreign policy 
initiatives, intelligence operations or military assistance. 


Thete is also the preblem of foreign sovereignty 
considerations. The consultation and exemption process does 
Mot establish procedures for considering and deferring to the 
views of foreign governments with respect to their own 
development priorities, or plans for fisn and wileilfe 
conservation in their own cauntries. 


For al? of the above reasons, therefore, we conclude that the 
jeopardy orohibition under Section 7 does not spply to federal 
agency activities within foreign countries. 


Federal Acency Actions on the High Seas Beyond the Outer 
ontinentée|] Sne 


Under the division of jurisdiction set forth in the Endangered 
Species Act, 10 U.S.C. § 1532(10, a/ the Department of Commerce 
has the primaty responsibility for the conservation of marine 
species which live upon the high seas beyond the Outer 
Continental Shelf (OCS). Thus, if Section 7 has any 


. 


4/ Pursuant to tne Reorganization Plan No. 4 of 1970, 5 U.S.C. 
zop. (1976), the Director of the U.S. Fish and wildlife Service 
and the Director of the National Marine risheries Service, 
signec 3 Memorandum of Understanding which divided 
jurisdictional responsibilities under the Endangered Species 
Act. See Memorandum of Understanding Between the U.S, Fish and 
wildlife Service, United States Department of the Interior and 
the National marine Fisheries Service, National Oceanic and 
At@ospheric Agministration, United States Department of 
Commerce Regarding Jurisdictional Responsibilities and Listing 
Procedures Uncer the Endangered Species Act of 1973 (signed 
August 28, 1974 by Robert w. Schoning, Director, NMFS and Lynn 
A. Greenwalt, Director, Fas). 
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- application at ell on the high seas, federal agencles would 
“cansult with the Gepartaent of Commerce and not the Department 
of the Interior. We, therefore, have no need to decide whether 
Section 7 applies to federal agency actions on the high seas 
beyond the OCs. 


Federal Agenty Actions on the Outer Continental Shelf 


Section 4(a}(1) of the Guter Continental Shel? Lands Act, a3 
U.S.C. § 1333(a}(1), generally extends the laws of the United 
States to the OCS. One such law is the Endangered Species 
Act. Thus Section 7 applies to federal agency actions an the 


Unliké the situation involving federal agency actions on the 
high seas beyond the OCS, agency actions on the OCS could 
impact listed species under the jurisciction of the Department 
of the Interior. For example, in the case of OCS Lease Sale # 
53, BLM consulted with the Fish and diloiife Service over the 
potential impact of the sale on the California Sea Otter. 


The epplication of Section 7 to Federal agency activities on 
the OCS has also been the subject of recent litigation 
involving o11 and gas leasing activities. See Conservation Law 
Foundation v. Andrus, 623 F. 2d 712 (ist Cir. 1979); North 
Slope Borough v. Andrus, 466 F. Supp. 332 (0.0.C.), aff'd in 
prt, and rev'd in part, 642 F. 20 589 (D.C. Cir, 1980; State 
of California, et ai Vv. Watt, et al. No, 81-2080 NAP (TIO. 
al. Aug. 18, 1981). In tnese cases, the Government argued 
that it had complied witm all of the procedural and substantive 
tequirements of Section 7 as they related to various oil and 
gas leasing proposals. We believe, therefore, tnat the 
application of Section 7 to federal actions on the OCS Is well 
established. 


(Sed.} 4 Roy Spradley, Irq 
3, Roy Spradley, Jr. 


¢ 


ec: Olrector, uSrws 
General Counsel, NOAH, Department of Commerce 
Qepartment of State; OES/ENR, 
Attention: George Furness, Wiidlife Officer 


STATEMENT FOR HEARINGS 08 OVERSIGNT OF THE ENDANGERED SPECIES ACT 
by Christine Stevens, Secretary 
December 6, 1961 


In 1978, the Endangered Species Act was thoroughly examined 
and amended to deal with all the objections raised by those who 
felt the Act needed modification. A committees was created to deal 
with the rare cases in which consultation failed to resolve 
differences. To date, it has only been necessary to call upon the 
committes in two instances. Nevertheless, it ia established in 
lew and available for use, 


It iu unfortunate that controversy still continues on criticsl 
habitat designation. Section 7 has done the job it was intended to 
do: namely, prevented avoidable destruction by government agencies 
of endangered species and the habitat sost esstential to them. It 
has done this modestiy and effectively through the consultation 
process, We urge that it not be wakensd, 


Second only to the controversy about critical habitet is that 
relating to a single animsel--the bobcat. The Badangered Species 
Act @liminated importation of spotted cat furs fros Asia, Africa 
and South America into the United States. The Convention on 
International Trade in Endangered Species sought to regulate - 
international trade in these skine; and, although smuggling has 
not been stamped out as yet with regard to the skins of the most 
endangered of the spotted cats, nevertheless, our law and the 
international treaty have reduced the decimation of these animals, 
a number of species of which would probably now be almost gone 
were it not for these valuable restrictions. However, these very 
restrictiona brought encrmous pressure on the United States' own 
epotted oat, the bobcat, whose hide was considered virtually 
valoelesa until the rage for spotted cats spread worldwide. 
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The bobcat is a valuable predator living largely on the rodents 
en4 rabbits that compete with livestock for forage. A ahy and 
alusive creature, its hearing is extremely acute, its spotted 

coat an affective camouflage, eco that people gat enormous enjoyment 
when they succeed in sighting a bobcat--an increasingly rare occur- 
Fence, according to Westerners 1 have consulted. 


1 urge thie distinguished subconamittes not to weaken the Act 
as the exploiters of this beleaguered species are exerting such 
preesure to do. The Act correctly states that export should not 
be allowed without a no detriment finding. It has proved exceadingly 
difficult to obtein sound enforcement because of the spectacular 
change in value of bobcat skins which now aay bring as much as 
$650 each. 


The Convention on International Trade in Endangered Species 
of Wild Fauna and Flora (CITES) wae written and has been ratified 
by 75 nations for the express purpose of providing adequate pro- 
tection for species in trade. The bobcat is the very epitome of 
the reasone why this treaty ie so vitally important to the United 
States and to the world. Everyone knows what happaned to the bluse 
whale because its oil wae so valuable and because it could be had 
for the killing, with no investment necessary for feeding and 
@aintanance. It was pushed to commercial extinction by the very 
industry to which it would now be so valuable if industry's greed 
had not overcome ite judgment. Now, even though blue whales have 
been protected for a quarter of a century by international agreement, 
they were reduced to such a pitiful remnant of their priseval pop- 
ulation that they have bean unable to recover. The whalers are 
reduced to killing the emall minke whale which they ecorned so long 
as there were big profitable whales to kill. Their industry is 
dying, indeed the major whaling country now has to provide cheap 
government loans and subsidies to keap its whalers going at all. 


It is easy to foresee a parallel with the fierce axploitation 
of the bobcat. Already extinct in OMe, Indiana and Iowa, the 
bobcat neede careful attention and thorough study both as to its 
populatione and their trends. 


Yet State fish and wildlife agancies, egged on by trappers 
and fur exporters, are trying to diveat both the Endangered Species 
Act and CITES of their vigor, singling out for special attack, the 
Fequirement of a federal judge for reliable population estimates 
of bobcats in the different atates. Even the International Whaling 
Commiseion, which allowed the blue whale to sink to commercial 
extinction, regularly produces population estimates from its scienti- 
fic committes so that the Commissioners can exercse judgment. For 
yeare the Commismoners disregarded the warninge of the Scientific 
Committee preferring to heed the pressure from the industry, with 
tha resulting undermining of the very object of their alleged 
interest. Let us be forewarned by this grim example, 


Other members of the cat family in the United States have 
been extripsted from enormous parts of their former ranges. Jaguars 
are extinct in our country: jaguarundis, margaye and ocelots are 
rare. The Florida panther is teetering on the brink of extinction. 
The email number of bobcat kittens born ie further reduced by the 
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fact that onlike coyotes or wolf families, the sothar bobcat 
hegre no help in providing food for them. {I would refer you 
to "Following the shadowy trail of the cat that walka by itself,* 
by Hope Ryden Saishacnian. June, 1961, for epecific studies on 
the survival of @ young. It is not easy to bring back a bobcat 
Population once it has been too far depreseed by trapping. 


Vocal though trappers’ organizations are, it is of interest 
to note that 79% of the American public ils opposed to the use of 
etedl trape to capture animals. (Survey by Dr. Stephen R. Kellert, 
Yale School of Forestry and Environmental Studies, funded by the 

U.8. Fish and Wildlife Service, 1979.) When the victine are a 
epeties whose statue is threatened with extinction and listed on 
CTtSS appendix If, this large majority opinion would be further 
reinforced and increased. The public does not want to have 
protection weakened for a threatened American mammal taken by a 
painful method and sold for luxury fur coate. Indeed, it is 
hard to think of anything that would be pore unpopular with the 
Public. But by far the greatest reason for not weakening the 
Act in the several waye bobcat exploitera prepose is to ensure 
that the bobcat populations that still exist are maintained. 


I would now turn to the points Listed in Interiors November 10 
fews release on the Bodangered Species Act. Special attention was 
given to “whether the Act should cover separate populations and 
subspecies of wildlife as opposed to entire species." Coverage 
of populations and subspecies is an essential requirement in a 
democracy. To tell people they can be deprived of a species in 
their area just because a few individual examples are being main- 
tained in some distant place is wholly unacceptable. It is 
dangerous for any species, too, to have its natural populations 
and subspecies reduced to a point where a single dipaster could 
wipe it out for good. It would be turning the clock back with a 
vengeance to end protection for subspecier snd populations. The 
United States, long the lesder in working to prevent extinctions 
would find itself abruptly in the position of one of the laggards 
among nations who fail to recognize the importance of achievements 
already won and of the greater efforts that must be made now. 


Second on Interior's list of priorities wan the sata 
“should the ESA afford protection to ‘lower life forms 
excellent affirmative response to thie question is eecitataes in 
the remarks made by Senator Buckley, Under Secretary of State 
for decurity Assistance, Science and Technology. when he addressed 
the Strategy Conference on Biological Diversity, November 16, 1981. 
“We are still too ignorant of ultimate consequences," he said, 
“to understand in full the urgent need to protect even the most 
inconep forms of life so that we do not diminish the rich 
veriete of biological resourcas that continue to exist. 


"“Hevertheless, the urgency is there, and we need to impress 
upon the public consciousness that extinction is an act of awesome 
finality. Extinction ie one of the few processes that man cannot 
reverse. But if man cannot restore a species, he is nevertheless 
fully capable of destroying them, which ha ie presently doing at 
an astonishing rate. Thie century hap witnessed over half the 


extinctions of animal species known to have occurred in recocded 
history: and, largely beceune of the vast ecale on which tropicel 
rain forests are being cut arcund the world. It is estimated that 


by the year 2000 upwards of a million additional species — about 
20% of thoee now in existence -- may become axtinct. Yet on this 
threatened biological diversity depuace im significant degree 
the fundamental eupport system for man and cther Living things.* 

Be further states "...fully 40% of all modern drugs have 
been derived from nature...Recent well publicized break-throughs 
in genetic engineering may be what ia required to focua public 
attention on the explicit interest each one of us has if seeing 
that the global stock of irreplaceable genetic material isn't 
squandered.” I would ask that the entire speech be placed in tha 
record, It could stand ae a model for federal government position 
and guide to action. 

The next question, “Should additional economic considerations 
be added to listing process?” wae anewered when the 95th Congress 
added the Review Board and the Endangered Species Committee to the 
provisiona of the Aat. The Chairman of the Council of Economic 
Advisore i designated as a member of the Committes, and, in 
conjunction with the other mambere of thie cabinet-level committee, 
hes the authority to put economic considerations ahead of the 
protection of any endangered species, even to the point of extinction. 
Buch a decision ie # serious matter which can only be made at a 
high level. The listing process, on the other hand, must be based 
on scientific information, unmixed with other presaures and judgments. 
Listing hes to be based on biological findings, otherwise the 
integrity of the Act would be undermined. 

Question $, “Should an experimental population‘’s category be 
added to Section 42" can be answered in the affirmative, if it is 
worded to provide adequate protection for the experimental population 


and for the original population, 


Question 6. "Should the Section ? jeopardy etandard be aodified?* 
I know of no reason to do so, 


Question 7,"Should *biological sssessment’ requirement be 
dropped from the Act?", It would appear to be most unwiee to do #0 
‘ iff construction ie to be undertaken in an area where the Secretary 
has advised that, based on the best scientific information available, 
an endangered epecies may be prasant. How alee should ite presence 
be determined? 

Question 6, “Should the exemption process be modified?* 
cannot be anewered with a flat “yes® or "no“*, A great deal of 
effort went into the development of this amendment to the 1973 
Act with all shades of opinion represented in its formulation, 
We recommended that the head of the President's Council on 
Environmental Quality be « member of the Endangered Species 
Committes and continue to believe that the expertise thus available 
would be valuable. Most important is to avoid any weakening 


which might tend to make exemption a less serious matter than 
under exieting law. Extinction ie final. Jt cannot be reversed, 
Question 9, "Should ICAC be abolished?" Despite the fact that 
the Internationel Convention Advisory Commiesion‘s funding for staff 
bas been ended, we believe that the Coamiseion serves a useful 
purpose and should not be abolished. The Congrese brought ICAC 
under the Departmant of the Interior in 1979 to provide accountability 
to that agency. In doing so, however, it recognised that there 
should centinue to be an independent acientifia body reviewing the 
permit process in compliance with CI?@s. ICAC plays an important 
role in ensuring objectivity, Purther, it provides considerable 
expertise in a broad field through ite representatives from the 
Departesnt of Agriculture, Mationel Institutes of Bealth, the 
Saithsonian, and others. Its meetings serve to keep these agencies, 
whish affect and are affected by international trade, in touch with 
current problems and actions with respect to CITES and endangered 
epecies, generally. To abolieh it would esriouely impinge on our 
nation’s credibility with respect to acientific objectivity in 
carrying out our treaty obbhigationa. 


Question 10, “should there be 8 modification of the Act to 
teduce the amount of control over captive wildlife?" Basad on meetinge 
over the years with repreaentatives of eoclogical gardene, I believe 
that the Act sllows sufficient regulatory modification to obviate 
apy need to rewrite the Act in thie area, At one time, there ware 
considerable complaints concerning the delays experienced in obtaining 
permits. Animal welfare groups met with the industry and the Fue to 
apek solutions, and, I believe, the system is now working far better. 
Miminiatrative changes can be made such more aaeily than changes in 
the law, and they can aleo be changed again without requiring the 
Congress to take action, I believe the law on captive wildlife 
should stand. 


Question 11, “Should a central clearinghouee be established to 
etreamline multi-agency issuance?" This could be helpful if it is 
dome right. The purpose of permits is to protect endangered species. 
The standards damanded of thosa who trade in wildlife should be high, 
since poaching and smuggling are rampant in thie lucrative fiald. 
At the same tima, legitimate trade by those who do meet strict 
etanderds of integrity and specific documentation should not be 
eubject to unnecessary delays. Where live animals are concerned, 
Gelay must be avoided for reasons of their health and welfare. 

Although I will not attempt to address all the Priority iI 
questions on Interior’s list, Number 12, “Should the registration 
requirements for importere and exporters in Part 14 be removed?", 
must be anewered in the negative. It is eexeential to have a record 
of persons engaged in international trade in wildlife and wildlife 
producte. 
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Thies Subcommittee deserves much credit for its effective 
action in bringing the Lacey Act up to date, and we suggest that 
the same criminal penalty provisions used in the 1981 Lacey Act 
amendments be added to the Endangered Species Act. 


We lobbied successfully in 1979 for increased funding for the 
States under the Act. We are prepared to continue to seek funding 
for the States to carry out their obligations under the Act, and 
we congratulate those states that have developed funding methods on 
their own. We strongly oppose, however, any attempt to dismantle 
federal responsibilities. In international matters, it is essential 
that the federal government speak for the country. Broadly speaking, 
the future of mankind depends upon success in maintaining natural 
diversity--that is in preventing species from becoming extinct at 
the current constantly increasing rate. Parochial interests cannot 
be permitted to put selfish aims first in so serious a matter if 
there is to be any possibility of success. 

Short-term financial gain that destroys our biological future 
is unacceptable. To foolishly squander what the earth etill offers 
would be the height of stupidity. More, it would be sacrilege. 
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UNITED STATES DISTRICT COURT . 
FOR THE DISTRICT OF COLUMBIA 


DEFENDERS OF WILDLIFE, INC. } 


Plaintiff } 
ve } Civil Action No. 79-3060 
ENDANGERED SPECIES SCIENTIFIC ) , By te 
AUTHORITY, et al. . : 
fend ‘ Shes 
De fendants 
) DEC 15 199] 


CLERK, U.S, LisTRicr count 
oT OF COLUM aA 
MEMORANDUM OPINION 

The defendants are federal agencies and officials 
responsible for protecting the bobcat. The Court prohibited 
defendants from aythorizing export of bobcats nivtea after 
July 1, 1981 until they promulgate guidelines consistent 
with the Court of Appeals’ decision in this action, and make 
findings on the basis of those guidelines. Having issued 
guidelines and findings, defendants move the Court to vacate 
its injunction. The Court concludes that defendants‘ guidelines 
fail to comply with either the Court of Appeals" decision or 
the requirement of the Administrative Procedure Act, 5 U.S.C. 

§ 552 et seq., for a reasoned presentation of proposed rules. 
Accordingly, the Court denies defendants‘ motion. 
i. 

Defendants" obligations for protecting the bobcat 
arise under the Convention on International Trade in Endangered 
Species of Wild Fauna and Flora, opened for signature March 3, 
1973 {1976}, 27 UST 1087, T.I.A.S. No. 8249 (the Ganven tian). 
The United States has listed the bobcat in appendix II of the 
Convention. Appendix II covers "all species which although not 


. 


necessarily now threatened with extinction may becoma io ile . 


trade in specimens of such species is subject to strict 
Feguiation in order. to avoid utilization incompatible with 
their survival.” Article II, para. 2. Species listed in 
appendix II may be exported only under a permit. Permite may 
be granted only if the country's Scientific Authority finds 
that export "will not be detrimental to the survival of the . 
. species.* Article IV, para. 2 of the Convention. 

The Court of Appeals held that our nation's Scientific 
Authority cannot nade a valid no-detriment finding without 
"{1) a reliable estimate of the number of bobcats and (2) 
information concerning the number of animals to be killed in 
the particular season.” Defenders of Wildlife v. Endangered 
Species, etc., 659 F.2d 168, 178 (D. C. Cir.) cert. denied 


sub nom. Intl, Assn. Fish & Wildlife v. Defenders of tlildlife, 
50 USLW 3351 (Nov. 3, 1981). With the agreement of the parties, 
on remand this Court dismissed the case as it pertained to™ 
export of bobcats killed during previous seasons, This Court 
then entered a permanent injunction barring future export of 
bobcats absent guidelines consistent with the Court of Appeals" 
Mecision and findings on the basis of those guidelines. 
il, 

The standard for reviewing defendants’ compliance 
with the Court's injunction is govermed by Fed.R.Civ.Pra. 
60(b) (5S). That rule provides, in relevant part, for relief 
from a final judgment or order where "the judgment has been 
satisfied, released or discharged, , .or it is no longer 
equitable that the judgment should have prospective application.* 

Defendant Fish and Wildlife Service (the Service}, 
this country's Scientific Authority under the Convention, 
peolsé.hed guidelines on May 26, 1941 dn the Federal Register. 


46 Fed. Reg. 26192. The guidelines do not corply with the 
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Court of Appeala’ clear holding. First, the guidelines fail 
to indicate that reliable estimates of population are required 
for export ‘approval. _ Instead, the Service grudgingly requested 
each state'to submit an estimate of its current bobcat popula- 
tion "to the extent it is able {to} make much an estimate,* 
46 Fed. Reg. at 28193. Second, the guidelines fail to require ° 
* information concerning the number of bobcats to be killed. 
The Service characterized this requirement as “very similar 
to the previous minimum requiremente for a Management program, 
particularly the requirenent that individual states should 
determine their harvest level objective annually.* 46 Fed. 
Reg. at 28193.. The Service’s interpretation would make super- 
fluous the Court of Appeale’ holding. The clear meaning of the 
Court of Appeale’ holding on this point is that information 
in the form of limitations on numbers of bobcats. to be killed 
isa prerequisite for a valid no-detriment finding. . 
IIl. 
"tn raviewing defendants’ guidelines and findings 
under the arbitrary, capricious and bine of discretion standard 
of the Administrative Procedure Act, 5 U.S.C. § 706(2) {A}, 


the Court may not substitute its judgment for that of the 


agency. But reasoned decisionmaking is required. - Environmental 


Defense Fund, Inc. ve Costle, 657 F.2d 275, 283 (D. C. Cir. 
1981}. This standard of review requires defendanta to explain 
adequately the considerations relevant to-making no-detriment 
findings for export of bobcats. In the context of this case, 
reasoned decisionmaking means an analysis supporting the 
reliability of methodology for estimating bobcat population 


and the standards relating kill levels to a no-detriment 


Sinding. See National Welfare Rights Organization y. Mathews, 
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533 F.2d 637, 649 (D. C. Clr. 1976), quoting Wright, The 
Courts and the Limits of Judicial Review, 59 Cornell L. Rev. 
378, 395 (1974); Environmental Defense Fund v. Ruckelhaus, 
439 F.24 584, 597 (D.C. Cir. 1971). 

The guidelines do not state how the Service will 

assess the reliability of population estimates. They do not * 
state how the Service will decide whether a particular kill 
levelwill be detrimental to the survival of the species. - The 
Service has considerable discretion to determine the methods - 
by which population estimates are to be mada and in evaluating 
them. Defenders of Wildlife v. Endangered Species, etc., 

659 F.2d at 178. The Service abused this discretion by not 
describing acceptable methodologies for population estimates 

or considerations underlying kill levels. It is not acceptable 
to delegate such functions to the states, particularly where 
the guidelines demonstrated such marked hostility to the Court 
of Appeals' decision. The Service labeled that Court's require- 
ments an obvious departure from wildlife management as it has 
traditionally been practiced in almost all states. 46 Fed. 
Reg. at 28193. The approach outlined in the guidelines was 
called an “interin measure,” pending appeal of the decision 

to the Supreme Court. Id. at 28194. 

The Court of Appeals described defendants' approach 
as authorizing bobeat exports despite the absence of convincing 
facts for making no-detriment findings. These guidelines and 
subsequent acts demonstrate an unchanged attitude. Four days 
after publishing proposed findings, defendants noted their 
intention to remove the bobcat from appendix II of the 
Canvention. 46 Fed, Reg, 45652 (Sept. 14, 1942). This would 
leave bobcats without federal protection. This removal ig 
supported hargely with population estimates submitted under 
the May 26 guidelines. 
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a fae. . Iv. ; 
” eo _ he court ‘does not continue prohibiting defendants a 


= sae 


“trom authorising’ ‘export’ of bobcats from the states lightly. - 


cm cet he ee 


“pefendants: argue ‘uae, the court's Anjunetiion trenches on 


a “paainedt# ‘argues that updating state nataes sub- - 


sequent to the’ comment period, violated the Administrative 
Procedure Act. - The ‘court disagrees. Defendants exercised 
their Atacretion senaibly to keep the information current, 

* For the foregoing eusoni: ‘the Court denies defendants" 
motion. An appropriate order is attached, The Court expects 
defendants to dssve new guidelines forthwith and make findings: 


that comply with the Court of Appeale' decision in due course. 


December 15, 1981 


UNITED STATES DISTRICT CouRT . 
FOR THE DISTRICT OF COLUMBIA 


“DEFENDERS OF WILDLIFE, me.) 
. " Plaintiff ) 
Ji We es bs V etyia action mo. 79-3060 
ENDANGERED SPECIES SCIENTIFIC } 
AUTHORITY, et al. ° 
" BPefendants - 
ees EH ) pic 15 Bet 


JAMES F. DAVEY, Clerk 

7 OL oR DER : 

Upon dena sevecion of defendantea'’ motion to vacate 
injunction, defendant-Lintervenor's response in support thereof, 
plaintiff’s opposition, defendante’ reply, plaintiff’s rebuttal, 
and the entire record in this action, for the reasons set forth 
in the attached memorandum opinion, it is by the Court thie 
15th day of December 1961, 


ORDERED that defendants’ mtion to vacate injunction 


x 


is denied, 


_ é 


t iN eA 
Ta SF 


» S. DISTRICT JUDGE 
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Fo.Lowi1ne THE SHapowy TRAIL oF THE Cat THAT WaALas BY ITSELF 
(By Hope Ryder} 


A NATURALIST TRACKS THE SHY, ELUSIVE BOBCAT IN THE WILD AND CONCLUDES THAT 
OVERTEAPPING COULD THREATEN THE SPECIES POPULATION 


Few people are ever gene to see a wild bobcat. I had all but despaired of 
doing so when, one day, 1 leaned down to Mars a cactus spine out of my shoe and one 
stepped out of the Arizona brush not 15 feet away. The bold creature stretched, 
yawned, and turned an indifferent back on me. I was not so blaisé; I wanted to 
shout for py —at the very least perform a short caper! That bobcat was the first of 
its kind I had met in the wild in nearly a year of tracking the species. 

The tawny animal wes handsome, probably a male, and locked to weigh about 30 
pean: Seemingly oblivious to my presence, it began to stalk the edge of the brush, 

rom time to time pausing to monitor sounds inaudible to my ears. As I stood and 
watched, I had to fight down an impluse to shoot pictures. From experience I know 
that to point a camera at a wild animal the moment it reveals itself is to get a pic- 
ture, if at all, of an animal in retreat. 

I was mystified by the bobcat’s lack of caution, so inconsistent with the species’ 
reclusive nature. The intrepid animal sat down and nonchalantly began to wash its 
face with its oversized paws. A tonguecurling yawn signaled when the grooming 
session was over and I quickly imitated the action. The yawn, according to some 
ethologists, is sometimes used by members of the cat family to disarm and appease, 
and I was eager to send this one all the proper messages. After a short time, the 
bobcat made an unhurried departure and, as it wended its way into the brush, I was 
struck by how perfectly ita coat merged with sun-splotched vegetation. How many 
times, I wondered, had I gazed with unseeing eyes on such a cryptic creature? 

I had not planned to track wild bobcats. The book contract I had aigned with 
Viking Press called for quite a different approach to the subject. Bobcat kittens 
were about to be born at the Arizona-Sonora rt Museum (a “museum” of living 
animals} at Tucson, and I had been granted permission to watch and document the 
litter from birth to adulthood. 

None of my previous animal studiea had been conducted in such comfortable cir- 
cumstances. observe and write about wild mustangs, [ had raced with the herda 
acrose burning deserts; to study wild coyotes I had wintered in Yellowstone Nation- 
al Park (Smithsonian, November 1980), stomping about in polar conditions on snow- 
shoes; and to write about the little deer of the Florida keys, I had sloshed through 
tangles of mangroves in swamps black with mosquitoes. Now, I planned to watch 
my subjecta from a ringside seat. 

ut the litter 1 obeerved being born had not survived, and my well-laid plans had 
to be ecuttled. Once again I set out into the wilderness, this time on the track of an 
anima) that is a master of concealment. 

Besides being wel! camouflaged, a bobcat hears sounds at a distance and, long 
before an approaching human hies into view, wil! slip into hiding. In time I was to 
observe this manifested by a California bobcat. While feeding on a road-killed rabbit 
I had dropped, the animal suddenly stood up in alarm. Though I could hear nothing, 
it dashed for cover. I did not understand until ten minutes later when a solitary 
hiker passed through. 

That a bobcat would hide from a potential enemy is natural enought, yet at times 
I wondered if the animal was taking perverse pleasure in playing hide-and-seek 
with me. For, on a number of occasions, in retracing my stepe out of some remote 
yen or dusty wash, | discovered fresh cat prints on top of my incoming tracks. 
And, now and then, when the elusive bobcat did emerge and allow itself to be seen, 
it walked about with the confidence of a lion. 

However capricious it seemed, the species, tendency to remain quietly unobtrusive 
is a behavioral adaptation that has helped it to survive through evolutionary history 
of some 40 million years. A bobcat must conceal! itself to ambush prey, for it is not 
physically adapted to course long distances after rabbita, canine fashion. Its light- 
ning-fast sprints soon fade aa the animal becomes winded. So a bobcat hunkers 
down behind a rock or glides along silently, then takes ita unsuspecting victim in a 
sudden rush. 

The species is served in still another way by ita reclusive nature. Bobcats are 
weakly social and prefer to avoid one another. Each cat occupies an area that is 
loosely delineated by the boundaries of ita neighbors’ home ranges. It is critical that 
the species space itself so as to assure each animal an adequate and renewable 
supply of rabbits, mice and other small game to feed upon. Its inherent avoidance of 
kind algo apares the animal the risky need to do combat to protect its land claim. 
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Each cat sprays its own home range with ema!l amounts of strong-smelling urine. 
Non-resident cats, seeking solitude themselves, turn away from these scent stations, 
while spraying their own haunts with ‘'cat repellent.” 

in Florida I watched a bobcat do this. While going about the never-ending busi- 
ness of searching for prey, it deposited scent on conspicuous brush at frequent inter- 
vala and hardly paused to peform the act. A perfunctory “genuflect” and the select- 
ed leaf was targeted. 

A bobcat, the female in particular, also will create visible evidence of its presence 
in an area by repeatedly defecating at some special, often elevated, site. That these 
pyramids of stools are purposeful constructions seems apparent from the fact that 
elsewhere the same bobcat will bury its excrement. In Idaho I found many such 
mounds. In every case these were located near dens where kittens had once been 
sheltered. Some contained scores of aging stools. 

The amount of land an individual bobcat occupies varies from one part of the 
country to another. Bobcats in Idaho, where I spent the summer of 1978 tracking 
them, require considerably more space than do bebcats in Arizona, California or 
Florida, where I also observed the species. 

In Idaho [ spent time at the National Reactor Testing Station, where Theodore 
Bailey conducted outstanding bobcat research between 1969 and 1972. Using radio 
telemetry, he mapped the distribution of 17 adult cats that inhabited 250 square 
miles (648 square kilometers) of sage desert. One of the male cats he monitored oc- 
cupied an impressive piece of this total area, its home range measuring 42 square 
miles (108 square kilometers). The smaillest-sized polygon Bailey surveyed belonged 
to another male cat; it contained 2.5 square miles (6.5 square kilometers). 

In central Arizona, biologist David Lawhead conductd similar research and found 
his atudy animals to be occupying significantly smaJler home ranges. In Lawhead’s 
study the average bobcat home range measured 2.68 square miles (6.94 equare kilo- 
meters), not much more space than was used by Bailey's most land-deprived cat. 

Other research confirms that Southern bobcats use less space than do Northern 
bobcats. One reason may be a greater prey density in the Sun Belt. Whatever the 
explanation, bobcats are most sparsely distributed across the northern states and, 
tragically, it is there that they are most heavily exploited. Cold climate produces 
thick coats, and the current vogue of longhaiced “fan furs,’ coupled with a world- 
wide decline in spotted cats of many species has created an unprecedented run on 
the North American bobcat. Pelts, which before 1970 sold at fur auctions for under 

20, in 1979 brought prices as high as $650. 

That a single bebcat pelt should have acquired such monetary value confounds 
professional trappers. The fur is inferior—weak and brittle, it sheds easily. More- 
over, it does not take dye well. In the past, bobcat was used almost exclusively for 
trim. Ironically, it was the passage of the Endangered Species Act in 1973 and the 
conclusion of an international agreement to regulate trade in endangered species 
(CITES) that created the market for bobcat fur. Representatives from 67 nations 
have since signed the CITES (Convention on International Trade in Endangered 
Species! Treaty. As a result, the luxurious pelts of the vanishing cheetah, leopard 
and ocelot became unobtainable. Furriers, unhappy over the loss of these marketa- 
ble materials, wasted no time finding a substitute spotted fur—the North American 
bobcat. Eleven matched belly skins pieced together into a full-length coat and bear- 
ing the euphemistic Jabel, “lynx cat’ or “cat lynx," began to appear in fashion 
salons throughout Europe and in Japan. To a lesser degree these coats have been 
marketed in the United States. Here, however, people have shown some reluctance 
to pay the prices asked for the inferior fur—3s,UW00 and up! 

Not so abroad, where an unaccountable taste for spotted fur persists. An estimat- 
ed &0 to &) percent of the yearly bobcat “take” is exported. As a result. prices have 
continued to escalate, as has interest in trapping. Once the province ie few old- 
timers, today housewives, teen-agers and retirees are trapping for dollars—and for 
sport. 

If the bobcat were as difficult to trap as it is to observe, all this commercial pres- 
sure would tikely present no threat to the species. The animal, however, is vulner- 
able to a leghold trap. Whereas a coyote will react with suspicion to any strange 
object it comes upon, the bobcat’s feline nature compels it to investigate and play 
with @ novel object. Even cate that have suffered the trauma of finding themselves 
snapped fast in a steel trap do not seem to profit from the lesson. Theodore Bailey, 
using padded and offset traps to catch and collar his study animals, made 103 cap 
tures, but obtained only 66 different animals. Thirty-seven times he found repeaters 
back in his sets. 

In times past, before the bobcat's pelt became eo valuable, trappers often ex- 
pressed annovance over the species’ propensity for getting into sets baited to catch 
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more valuable furbearers. Today some of these trappers are wondering why they are 
catching 30 few bobcats. In Idaho, A. W. Barnes, a veteran trapper of 50 years, 
voiced concern: 

“They're overtrapped,” he told me. “The price is too big. They don’t propagate 
like coyotes, you know.” 

Barnes’ knowledge of animals, gained from years in the field, is squarely consist- 
ent with scientific evidence. The bobcat's reproductive rate is low. According to data 
collected in Wyoming by Douglas Crowe, a female cat produces a single litter annu- 
atly. By counting placental scars in carcasses, Crowe waa able to establish the aver- 
age number of embryos carried per litter to be 2.8. The number of stillbirths, resorp- 
tions and spontaneous abortions is not known, and so the number of kittens actually 
born would be lower. 


THE MOTHER'S MATE I8 NO HELP 


Moreover, the bobcat's small family size does not guarantee ita young a high rate 
of survival. At the Archbold Biological Station in central Florida, biologist Douglas 
Wassmer is in the process of collecting data on a bobcat population previously moni- 
tored by another biologist, Del Guenther. In 1978 one litter of three was known. By 
fall, all had died. In 1979 two litters were known. By winter only one kitten was 
known to have survived. In 1980 four litters were known. Of these, only four kittens 
survived their first nine months of life. 

Besides being vulnerabie to traps, kittens fall victim to viral diseases, internal 
Parasites, scabies, infections, predation by dogs, road accidents, starvation and 
injury. The fact that a mother bobcat, unlike a coyote or wolf, receives no help from 
her mate in rearing her family probably explain why such a small litter size has 
evolved in the species. Hunting for food requires energy, as every meal must be 
stalked and captured. About three kittens probably defines the limit of her capacity 
to successfully feed her hard-working self and keep her young nourished. 

Nor are these demands on the mother cat short-lived. Until kittens are nine or 
ten months old, they remain with their mother and ‘on the dole.” At the Archbold 
Station, I watched a mother bobcat with three trailing adolescent kittens. Every day 
or 30 they shifted to a new location, thus giving relief to the rodent and lagomorph 
(hares and rabbits) population upon which they depended. At each new base, the 
young remained in the brush during most of the day while their mother made 
forays in search of food. 

One evening as I was crashing through the vegetation in the wake of this stealthy 
hunter, I pushed aside a palmetto frond just in time to see her jump a young rac 
coon. In a split second she had that fierce fighter by the throat and, despite ite 
writhing and thrashing, held it fast (p. 38). Fhe cat calmly throttled its victim while 
fixing me with a steady gaze. When at last the raccoon ceased to struggle, she trot- 
ted off with it. I foliowed and observed how she towed the cumbersome load to a 
place where she had parked her young. When she delivered the food, I couid hear 
the commotion inside the dense thicket of live oak and palmetto. 

Although pouncing and stalking behavior is instinctive in young kittens, these 
Maneuvers must be practiced. A mother bobcat, therefore, begins to deliver live 
mice to her young when they are a few weeks old. She carries this “training prey” 
in . soft mouth, then looks on with a detached air while her kittene chase and play 
with it. 

The kittens quickly learn to anticipate and block the escape attempts of such 
“toys,” but are slow learners when it comes to killing. Studies by German ethologiat 
Paul Leyhausen demonstrate that in felids excitement must reach a certain intensi- 
ty before the animal is abie to inflict a killing bite. Human beings, viewing cat be- 
havior in the light of human values, often condemn the animal for ‘‘tormenting” its 
prey. Sadism, however, plays no part in the cat's psychological makeup. The preda- 
tory performance is made up of & sequence of responses and the culminating act, 
the killing response, is simply not as easily released as are other components of the 
behavior. A good thing, too. Otherwise, litters of young bobcats might destroy one 
another during wild bouts of play. 


A BCARCITY OF PREY, A SCARCITY OF KITTENS 


With age and experience, of course, a wild cat learns that it must execute its vic- 
tims promptly to avoid losing a meal. Half-grown bobcats nevertheless experience 
hunting faiture and, even when food is delivered to them, they sometimes have diffi- 
culty getting at the meat. In California | watched a four-month-old kitten with a 
road-killed jackrabbit I dropped for it. 


264 


The excited kitten drooled and rolled on the carcass, but could not bite through 
the hide. Finally, the little bobcat curled up with the intact rabbit, clutching it li 
a teddy bear, and took a nap ({p. 41). Later I watched an older bobcat open such a 
carcass. Before slicing through the hide with its sharp teeth, it plucked a wide band 
of fur from the victim's back. 

Though a bobcat will feed on a variety of small game, a number of studies indi- 
cate that hare or rabbit ia preferred, where available. And long before a kitten is 
able to bring down thia conveted prey, ita fate ia linked te the cyclical fluctuations 
normal to rabbit populations. In 1871 Idaho's lagomorpha declined. By fall Theodore 
Bailey was unable to locate a single kitten in the bobcat population he was atudy- 
ing. His adult subjecta fared better. Bailey theorized that during perioda of rabbit 
scarcity, a mother bobcat may be forced to range so far in sea of prey that her 
own energy needa compel her to eat whatever she does catch. Her undernourished 
kittens soon become vulnerable to death from a variety of causes. 

Unaccountably, since 1973 lagomorphs have been slow to make a comeback in 
Idaho. The idaho Department of Fish and Game argues that the state’s bobcat de 
cline is aa much a result of this rabbit he ghar ey, as 4 trapping pressure. The two 
factors operating together could prove fatal to the bobcat population. 

Recent research published in the Journal of Wildlife Management shows that 
repping pressure can have a significant impact on a cat population. In a etudy of 
the bobcat’s nearest relative, the Canada lynx, investigatore Christopher J. Branch 
and Lloyd B. Keith demonstrated that in certain places where trapping proceeds 
during periods of snowshoe hare scarcity, afterward the lynx may not make a com- 
plete comeback. A few such cycles and the lynx may be exterminated from that part 
of ite range. 

In effect, this study challenges a long-standing wildlife management assumption 
that trapping is always “compensatory” —meaning that, where trapping is banned, 
other causes of death come into play to reduce the species to an equivalent level. 
Branch and Keith show trapping mortality may be “additive” during years when 
encwabee hares are in short supply, and urge that trapping of lynx be curtailed at 
that time. 

What has proved true for the lynx and the hare is likely to prove true for bobcata 
and rabbits. Little is known of how predator populations respond to the unnatural 
condition of being preyed upon. The bobcat’s inability to adjust ite litter size to com- 
pensate for “harvesting” sets it apart from certain prey speciea such as deer, mice 
and rabbita which will respond to a reduction in their overall] population by produc- 
ing larger numbers of offspring. That a bobcat’s litter size is not similarly respon- 
sive to population changes can be deduced from placental acar counta le in four 
states where bobcat density differs. 

Yet, in the face of these and other indications of the animal's inability to sustain 
heavy predation and without regard to what has befallen other apecies of North 
American wild cats, exploitation continues. Seven wild felids once existed on Ameri- 
can soil. Today the jaguar is extinct within our borders. The ocelot, the jaguarundi 
and the margay are rare. The cougar or mountain lion today ia regarded as viable 
only in a few regions of the West and, perhaps, Florida. And the lynx, whose range 
borders Canada, has decreased to the vanishing point in New Engiand and Wiscon- 


sin. 

While the bobcat is faring better, ita range, which formerly encom 48 
states, has been drastically reduced. Throughout wide swaths of the Midwest and 
the East, the animal is virtually absent. In New Jersey the bobcat is all but extinct 
and efforts are being made to restock it. Indiana, Iowa, Ohio and Delaware call it 
“endangered,” while Illinois terms its “threatened.” In Kentucky, Pennsylvania, 
Rhode Island and Maryland numbers are 80 low that the animal is given total pro- 
tection. In others it has partial protection. 

Many other states, too, impressed by the animal's sudden worth, have elevated 
the species from the status of “varmint’ to that of “furbearer” and now set seasons 
when it may be trapped. Of the states where bobcats are trapped. only nine have 
im a bag limit and none has placed a limit on licenses sold. Hence the number 
of licensed trappers goes up each year and between 1979 and 1980 leaped by 21 per- 
cent. 

In 1977 the federal government acted to slow down the exploitation. The Endan- 
gered Species Scientific Authority (ESSA), a federal panel charged with the task of 
mene eene ee status of species listed in the CITES treaty, announced a ban on the 
export of bobcat pelts. The bobcat is defined in the appendix of that international 
agreement not as endangered, but as likely to becume so if subjected to uncontrolled 
international trade. The treaty stipulates that, unless evidence proves export has 
not harmful impact on an animal so listed, export must be prohibited. 
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For a brief period, it appeared that a mechanism was in place to dampen bobcat 
trapping. But within a few months, ESSA reversed ite stand by setting generous 
export quotas on bobcat pelts taken from statea willing to institute a tagging pro- 
gram. The following year, ESSA went even further, approving unlimited export for 
the states that had tagging programs in operation. 

Some conservation groups objected, but the game departments, represented by the 
International Association of Fish and Wildlife Agencies (AFWA), argued that the 
bobcat did not deserve to be put into the “threatended species” category. LAFWA 
reiterated its traditional position that authority over wildlife should reside entirely 
with the states. 

The conflict landed in court. In 1979 Defenders of Wildlife filed suit, charging 
ESSA with failure to implement the CITES treaty. The Defendera argued that 
ESSA's data on bobcat populations, obtained from the states, failed to prove ita case 
that export was not harming the apecies. Supporting ESSA in court waa the Fur 
Conservation Institute of America, 11 private fur and trapper organizations and the 
atate game agencies as represented by IAFWA. 

Because only four days were allowed for the trial, Defenders of Wildlife waa not 
able to present its state-by-state analysis of the bobcat situation. But Judge June 
Green awarded the conservation group a limited victory, ordering a total or partial 
ban = bobcat export from seven of the nine statee whose data she did hear re- 
viewed. 

Defenders was not satisfied and took the case to a higher court. In February of 
1981 (two years and perhape a quarter of a million dead bobcats later), the U.S. 
Court of Appeals issued ite findings. The biological standards used by ESSA to au- 
thorize bobcat exports, the court said, were “inadequate” and “should be set aside.” 
Moreover, 26 states and the Navajo Nation were improperly dismissed from consid- 
eration at trial. The case has been remanded to the lower court with instructions to 
favor the protection of the anima] where doubt exists. 

Attorneys for the fur and trapping intereeta, together with IAFWA, have an- 
nounced their intention of carrying the case to the U.S. Supreme Court. Meanwhile, 
ESSA has been superseded by the International Convention Advisory Commission; 
thia new pane) has recommended that @ proposal be sent to the 67 party nations to 
CITES that the bobcat no longer be listed in the treaty. 

Although it is not hard to understand the position taken by the trapper-fur inter- 
eats, one must wonder at the reluctance of wildlife professionals to grant relief to an 
animal population about which so little is understood. The issue, however, is only 
partly a biological one. What is at stake is not just bobcats, but the authority of the 
atate wildlife management establishment. 

Traditionally, the statea financed their wildlife programs exclusively through the 
sale of hunting, fishing and trapping licenses and a tax on ammunition. Thua what- 
ever might have been the private views of individual employees, the fish and game 
agencies were asked to answer to a hunting-fishing-trapping constituency. 

Gradually, however, thia has been changing. A few state agencies have been ac- 
cepting financial and philesophical input from “nonconsuming” nature lovers who 
perceive wildlife as possessing an intrinsic legitimacy, unrelated to economic profit. 
Other states atill evaluate wildlife in terms of exploitable and nonexploitable ele- 
ments (ie. “harvest species,” “varminta," “game animals,” “‘depredators,” “trophy 
species,” “competitors,” “furbearers,” and go forth). 

Meanwhile the bobcat continues to work out ita private destiny in places few 
people visit. Only on the backs of the fashionable does it put in an appearance. In- 
evitably, of course, the demand for ita spotted coat will pass; even buffalo robes were 
once popular. In the end, those scraggly hides were packed away in attic trunks, 
though not before the teeming herds of native beasts that had produced them were 
gone. The demise of the bobcat would not be eo noticeable an event. Few people are 
privileged to see a wild bobcat. 


ENDANGERED SPECIES ACT OVERSIGHT 


THURSDAY, DECEMBER 10, 1981 


U.S. SENATE 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS, 
SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION, 
Washington, D.C. 
The subcommittee met at 9:55 am. in room 4200, Dirksen 
Senate Office Building, Hon. John H. Chafee (chairman) presiding. 
Present: Senators Stafford, Chafee, and Mitchell. 


OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR 
FROM THE STATE OF RHODE ISLAND 


Senator CHAFEE. Good morning ladies and gentlemen. We apolo- 
gize for starting a little late this morning. 

We are delighted that the distinguished chairman of the full 
committee is here today. 

This is, as you know, the second day of oversight hearings on the 
Endangered Species Act of 1973. These hearings begin the reauth- 
orization process which must be completed by October 1, 1982. 

In my opening remarks the other day, our first day of hearings, I 
referred to a statement made by James L. Buckley, Undersecretary 
of State, for Security Assistance, Science and Technology, at the 
November 16, 1981 Strategy Conference on Biological Diversity 
convened by the State Department. A complete copy of Mr. 
Buckley remarks will be included in this hearing record. (See p. 

) 

Anticipating some of the testimony we will hear today from a 
panel of distinguished scientists, I would also like to have a copy of 
an editorial that appeared in the Washington Post this past 
Monday printed in the record. (See p. 310.) The editorial reports 
the creation of a new bacterium that is capable of metabolizing a 
toxic herbicide. Such feats of genetic engineering illustrate why it 
is so important to stop the world’s accelerating loss of species. 

The testimony we received at Tuesday’s hearing was extremely 
helpful. It was factual and specific. The point I made in my open- 
ing remarks then repeating. 

Those of you with reasonable concerns and problems with the 
act, as written, or as implemented, let us hear from you. We will 
do what we can. 

But as I mentioned the other day, generalized statements of fear 
as to what the act can or cannot do, or might or might not do, fear 
ae Hy the act may be used in a particular situation are not 

elpful. 
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As we mentioned the other day, this is not a new piece of legisla- 
tion. The act has been around in substantially its current form 
since 1973. We have had more than 8 years experience with the act 
by now. 

Experience teaches us where changes in the law are needed. 
Generalized statements of fear or hypothetical situations do not. 

If you have problems, document them. It is time we raised the 
level of debate about this law to the arena of facts and intellectual- 
ly honest discussion. Too often the debate has centered around 
agruments based on emotionalism and undocumented fear. 

Without denigrating any of our fine witnesses who have agreed 
to testify today, I do want to express regret that more representa- 
tives of industry’s interests could not accept our invitation to tes- 
tify. I understand that they have promised to submit testimony, 
and I would urge them to do so at the earliest date they can, but in 
no case later than January 8. Of course, personal appearances are 
preferable to the submission of testimony because live testimony 
means that the committee gets a chance to ask questions. 

We need your comments and suggestions in time to consider 
them prior to drafting a reauthorization bill. Our plan is to begin 
the drafting process in January. 

As I mentioned earlier, we are delighted the chairman of the full 
committee is here. With his busy schedule, I understand, Senator 
Stafford, you won’t be able to stay, but if you have an opening 
statement or comments we would be delighted to hear them at this 
time. 

Senator StarrorD. Thank you, Mr. Chairman, I don’t have an 
opening statement. 

' JT think these hearings are very important and the legislation the 
committee will be asked to write next year is also very important. 

Listening to your comment on the gnenetic engineering, it oc- 
curred to me in passing, if the scientists could develop a bacterium 
to consume our national debt we would be a lot happier. 

Senator CHAFEE. Well, we have learned recently from the AEI 
that the national debt is really not such a problem. 

Senator STaFrorp. Not to them. 

Senator CHAFEE. We have got to change our Republican philos- 
ophy, I understand, that debts are no longer very serious matters, 
at least deficits. 

Now we will proceed with our first panel, Mr. Craig Bell, execu- 
tive director, Western States Water Council, and Dr. James Tate, 
Western Regional Council. 

Please come forward gentlemen, and we have your statements 
which will obviously go into the record. 

Rather than reading them, perhaps you could summarize them. 
We will have to have a 5-minute limitation on each of the wit- 
nesses because we want to give each witness a fair shot. I see that 
Dr. Stephen Kellert is the last witness for this morning, and I want 
to make sure that he gets just as much time as the first witness. 

So won’t you proceed, Mr. Bell. 
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STATEMENTS OF CRAIG BELL, EXECUTIVE DIRECTOR, WESTERN 
STATES WATER COUNCIL, AND JAMES TATE, WESTERN RE- 
GIONAL COUNCIL 


Mr. BELL. Thank you. I appreciate the opportunity to testify on 
behalf of the Western States Water Council. The council consists of 
representatives appointed by the Governors of 12 Western States, 
and my intention is to communicate the position of the council on 
this issue. 

The council has considered the present administration of the En- 
dangered Species Act. While recognizing the value to the Nation of 

rotecting our endangered and threatened species, various member 
States of the council have experienced serious problems with the 
act which demonstrate critical flaws that we believe will require 
geal and admini*BAD MAG TAPE**ERRO1*strative reme- 


es. 

Specifically, the Endangered Species Act, as previously construct- 
ed and implemented, has in several cases thwarted effective State 
water resource development, and threatens to continue to do so in 
the future even as the Western States’ limited water resources 
become increasingly important in meeting essential national needs. 
So we hope that the Congress and this subcommittee will carefully 
reconsider and evaluate the provisions of the act, and hopefully 
will make it more effective and efficient in more effectively meet- 
ing expressed national goals. 

First of all regarding congressional purposes, as you know, the 
Supreme Court in 7'VA v. Hill said that the legislative intent of 
Congress in enacting the Endangered Species Act of 1973 was to 
halt and reverse the trends toward species extinction, whatever the 
cost. Congress evidently disagreed, and subsequently enacted 
amendments intended to provide the flexibility necessary to allow 
a balancing of endangered species values with other national 
needs. However, we submit those only partially provided the 
needed flexibility. 

We would recommend that congressional purpose and policy be 
redefined explicitly in section 2 to state that the conservation of 
endangered species should not automatically be undertaken at all 
costs, but should be considered in concert with other national goals. 

Delay and uncertainty with respect to the listing of species and 
designation of critical habitat have significant economic impacts 
which need to be more fully addressed by the act. Further, such ac- 
tions have been criticized in the past as based on political rather 
than scientific factors. Also a forum should be established wherein 
conflicts over judgments with respect to biological facts can be 
challenged and resolved. Adjustments could easily be made under 
the present promulgation process at such time as more accurate in- 
formation became available. The 2 year time period provided be- 
tween ijitial notice of a proposed listing and final publication of 
regulations should be reduced. Critical habitat should be designat- 
eo by the secretary only after providing ample opportunities for of- 
ficial state comment by the respective Governor. Such designations 
should also follow the required economic impact statement. 

arding recovery, the act provides that endangered or threat- 
ened species be protected from such natural factors as disease or 
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predation. I think we need to realize that the complete conserva- 
tion of all endangered species is not physically or economically 
practicable. Therefore, some priortization of recovery efforts is nec- 
essary within national fiscal constraints. The act presupposes that 
there is a significant correlation between the protection of natural 
ecosystems and the conservation of endangered species. Such a cor- 
relation is unproven. Prior to making large investments in poten- 
tially expensive conservation efforts, such as land acquisition, other 
alternatives need to be considered. 

Another point important to the Western States Water Council is 
the conflict between the act and the development of Western water 
resources. We submit that contrary to congressional intent, as evi- 
denced in a number of laws, the Endangered Species Act has been 
used in the past to directly abrogate the supremacy of State water 
laws. For example, the Fish and Wildlife Service is presently using 
the act in the Colorado River Basin to mandate instream flows, ir- 
respective of the biological needs of endangered species. 

We would strongly recommend that Congress specifically address 
this growing tendency on the part of Federal agencies to use envi- 
ronmental statutes as a means to allocate water. The act should be 
amended to expressly state that the act will not be used to allocate 
water, but such allocation will be accomplished under State laws. 

We believe that the jeopardy opinion offered by the Fish and 
Wildlife Service has been sometimes routinely delayed through 
automatic extension of the consultation process. When finally ren- 
dered, such opinions have sometimes in the past lacked factual con- 
tent and have superficially addressed reasonable and prudent pro- 
ject alternatives. 

We submit they should be promptly submitted within the 90-day 
statutory limit, except as mutually agreed by the agencies and rele- 
vant non-Federal interests. Again they should be based on readily 
available information and a forum should be provided wherein the 
findings can be assessed and challenged, leading to resolutions of 
the differences of opinion on the scientific facts and judgments. 

The same is true with biological assessments. They have suffered 
from the same problems. They are often unreasonably delayed, and 
professional judgments leave room for reasonable disagreement. 
Again some forum should be provided where differences in profes- 
sional judgments could be resolved. However, such assessments 
must be promptly completed within a 6-month statutory period. 

Finally, we submit the exemption process has not provided the 
flexibility and balance between environmental and economic values 
which Congress intended. The exemption process is perceived as 
time-consuming, imprecise and rather than facilitate, may frus- 
trate beneficial development. 

We submit Congress should explicitly state that consideration of 
exemptions should take place after meaningful consultation, within 
the statutory time period, has failed to resolve conflicts between 
the values established by the act and project purposes. The exemp- 
tions should not be considered as a matter of last resort following 
protracted and meaningless discussion within a clouded context of 
differing interests, or after a particular project’s compatibility with 
all other statutory requirements has been determined. 
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In conclusion my statement suggests that the exemption proce- 
dure in our view has failed to meet its objective, and that Congress 
should explicitly state that consideration of exemption should take 
place after a meaningful consultation within the statutory time 
period has failed to resolve conflict between the values established 
by the act and project purposes. 

The exemption should not be considered as a matter of last 
resort following protracted and meaningless discussion within a 
clouded context of differing interests, or after a particular project's 
compatibility with all other statutory requirements has been deter- 
mined. Rather than delay decisions, the process should facilitate 
timely conflict resolution. To accomplish this objective the process 
needs to be more clearly defined and shortened to a reasonable 
period of time. 

That concludes the summary of my statement. 

Senator Cuaree. What I am going to do is, I will ask you ques- 
tions after we finish with Dr. Tate’s statement. 

Please proceed, Doctor. 


STATEMENT OF JAMES TATE 


Dr. Tate. Thank you, Mr. Chairman. 

I am here on behalf of a group of western business and industrial 
concerns called the Western Regional Council, and I think we are 
here to respond to some of your specific needs as you asked for 
them in this testimony, namely, I hope to present to you specific 
cases where there have been serious conflicts in the Intermountain 
West with the Endangered Species Act. 

In order to do that, I want to tell you I come from a technical 
background. I am an ecologist for ARCO Coal Co. and a past asso- 
ciate professor at Cornell University and assistant director at 
Cornell's Laboratory of Ornithology. I have worked for the Nation- 
al Audubon Society and served in advisory roles to the Nature Con- 
servancy and other conservation organizations. 

My testimony on behalf of the industry is for the Western Re 
gional Council, which is a unified voice for the business community 
in the Intermountain West. We represent the States of Arizona, 
Colorado, Idaho, Montana, Nevada, New Mexico, Utah, and Wyo- 
ming. 

Senator CHAFEE. Excuse me, but you don’t represent the States? 

Dr. Tate. The council represents industry and business in those 
States, it is a group of about 50 business organizations. 

I want you to know we are here today to support the basic con- 
cepts under the act, but also I want you to know that the act has 
worked very much against our national goals as it affects business 
interests. 

We think that the Endangered Species Act is a western regional 
issue. There is, in my more detailed testimony, figures that show 
the number of endangered species in the West, clearly identifying 
this as a western issue. 

I have here, and in my written testimony also, a number of case 
histories which have not received as much publicity as some of the 
cases you may have heard about. I believe that these, and numer- 
ous other examples in the Rocky Mountain West, show that proj- 
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ects were slowed at t costs, and sometimes stopped, through 
the i = propriate application of the Endangered Species Act. 

I wish to comment on four areas in the act, the critical habitat 
ace the lack of protection for parties el atte’ — to apply ii 
perimental management techniques to endang species; the 
act's interaction with western State water awe and the consulta- 
tion bocce of section 7. At this time we can’t really give you 
specific amendments and pro ls, but I do want to bring to your 
attention these problems and hope that you will support them. 

Identifying critical habitat for a an endangered or threatened spe- 
cies makes sense. Presumably it would allow the industry to decide 
where they are going to go and not go in a proposed development, 
but the implementation of this provision of the act has been unsat- 
isfactory. The Department of Interior has failed to designate criti- 
cal habitats or has been slow to do so, due to lack of personnel and 
funding. The Department of Interior has, in our opinion, failed to 
designate critical habitat. In most cases it has identified a range, a 
geographic area in which the species may exist. There is a case his- 
tory attached to my testimony dealing with Bastrop eat Tex. 
In this case the range that was designated for the s oe had no 
effect on the studies that were done for the BLM/EIS. lnatoad. the 
critical range was merely a barrier to the free choice of sites, loca- 
tions and developments. It is our opinion that the existing regula- 
tions require changes to bring them in line with the concept of 
critical habitat rather than a critical range for a species. 

The introduction of experimental population has become a 
common practice in biological sciences in order to manipulate spe- 
cies instead of placing apecies in @ reserve where they would be 
protected from the activities of man. This is a modern view of biol- 
ony. and a reasonable one. 

he case of the peregrine falcon in Atlantic Richfield’s property 
in western Colorado is a case in point. Atlantic Richfield was asked 
to place some hand reared falcons in a mountain stream valley 
Buited to the species. Among the other considerations of whether or 
nut to go ahead and try to do something for this species, the compa- 
ny decided that no assurances could be found that the successful 
introduction of the species into this locality would not constitute a 
violation of the act by the continued operation of company facilities 
already in place. 

We believe categories of experimental populations should be 
added to the Endangered Species Act, allowing innovative experi- 
mental techniques that would allow a project to continue should 
the experimentation be successful. 

Western water righta have been discussed in prior testimony. 
The conflicta between western water rights and the Endangered 
Species Act are of great concern to the Western Regional Council. 

Both cases involving western water law which are mentioned in 
my textimony deal with whooping cranes and their ¢ritical habitat 
in central Nebraska, the Gravrocks case and the Wildcat Creek 
Reservoir case. [n both of these cases western water law has been 
ignored. In both casea, the U.S. Fish and Wildlife Service has ap 
propriated water and obtained water riyhta through the Endan- 
gered Species Act, contrary to the needs of the peopie in the West- 
ern States involved. The fact that, in both cases, the endangered 
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species’ critical habitat was 350 miles downstream and located in 
another State affected by a variety of compacts and other water 
law concerns was not a consideration when the FWS applied the 
Endangered Species Act. 

The section 7 consultation process affects the majority of projects 
in the Intermountain West. We believe the steps in the consulta- 
tion process are not well defined. We believe the process should be 
adaptive and it does not appear to be adaptive. We believe the 
process should be timely And it is far from timely. 

Each of these points are indicated in the ASARCO development 
in the Cabinet Mountain Wilderness in northwestern Montana. We 
believe the provision of section 7 should be limited to major Feder- 
al actions. We believe that section 7 consultation should apply to 
significant portions of the critical habitat of the species, not to a 
small amount of acreage in the midst of a large wilderness area. 
We believe three serious constraints, al] dealing with the grizzly 
bear, have been placed on this company in its attempt to explore 
for mineralization. The Endangered Species Act was used in this 
case to slow or prevent this development. The costs of this delay to 
the company has reached well into the six figures. 

In our opinion, these actions do not go one step toward conserv- 
ing or protecting an endangered species. We believe the abuses of 
the act, through the section 7 provisions, adversely affect industry 
and we are willing to provide you with other case studies which de- 
lineate these problems. 

I hope that you will consider the views of the Western Regional 
Council in 1982 when the Congress considers the reauthorization of 
the Endangered Species Act. In the meantime, the council is more 
than willing to assist your subcommittee in its endeavors. 

Thank you. 

Senator Cuaree. Thank you very much, Dr. Tate, for your testi- 
mony. 

The point you made about the reintroduction, or the introduction 
of endangered species, so-called experimental populations, point 
two, was 4 point raised the other day by Mr. Huey from the State 
wildlife agency in New Mexico. I think it is a very valid point— 
something should be done, as you noted. In many instances, the 
process defeats what we are trying to do; we are discouraging 
people from taking a chance on the reintroduction of an experi- 
mental population of endangered species. Such reintroduction and 
recovery are two of the goals of the act, obviously. 

Hopefully, we can accomplish something there. 

You cited difficulties under section 7. We had testimony the 
other day dealing with section 7 from the National Wildlife Feder- 
ation. This is what they said: 

Section 7 requires that Fish and Wildlife Service isaue an opinion within 90 days 
after initiation of formal consultation. A complaint frequently aired is that the con- 
sultation agencies are not complying with this time restriction. This is clearly not 
the case. We examined the more than 600 opinions issued between 1979 and 1981 by 
the Fish and Wildlife Service to determine the average consultation time for opin- 
ion. The results of this analysis show that, Fish and Wildlife was weil within the 90 
day limit with an average of 78 days per opinion. 

The preparation of some opinions did exceed the 90-day period 
but this was infrequent and usually occurred where extensions had 
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been mutually agreed to by FWS and the Action agency. Thus 

FWS records demonstrate that consultation has not delayed Feder- 

al aL Pre ojects. Calls to amend section 7 because a few projects have 
i delayed should be viewed with skepticism. 

sas could you comment on that? 

Dr. Tate. One case history on that subject that the WRC has 
been able to document is the ASARCO case in the Cabinet Moun- 
tain in northwestern Montana. 

We need to understand in this case that due to the northwestern 
Montana weather conditions, the normal drilling season is only 
about 5 months. Since the company was already under an explora- 
tion program which required helicopter equipment and so forth, 
there was considerable cost related to every delay. 

To answer you directly, in February 1979, well in advance of its 
drilling season of 1979, the company approached the Fish and Wild- 
life Service and the Fish and Wildlife Service assured ASARCO 
they expected to be completed with this process of application by 
June. The fact is, the Fish and Wildlife Service in Billings had to 
submit the material to their Denver office; they had to take other 
submittals. ASARCO didn’t receive approval until September 1, 
which was an 8-month period which destroyed their ability to ex- 
plore in the 1979 season. ASARCO had to totally reconsider its pro- 
gram in 1980. 

Senator CHAFEE. That delay was in no way by agreement with 
your company, ASARCO? 

Dr. Tate. No; this company was quite concerned about the delay 
because ASARCO was incurring costs for its pre-contract to drillers 
that was running to five figures on a daily basis. You can’t get 
going rates on an as-called basis, I am afraid. 

Senator CHAFEE. But you are saying this delay was not by any 
agreement? 

Dr. TaTE. No, it was not. 

Senator CHAFEE. You indicated in your remarks that the council 
will try to come forward with some specific amendments; is that 
correct? 

Dr. TaTE. We would like to, but because of the time constraints 
we were not able to do so at this time. 

Senator CHAFEE. Well, if you could do your best on that, that 
would be helpful to us, and obviously you indicated that you would 
like an opportunity to testify in 1982 when we come up for a 
reauthorization; of course, you will be given that opportunity. Stay 
in touch with the staff, and these people have a point to be here— 
no question about it. 

Let me just say something about your statistics about the West 
and the endangered species being there. 

That is true; I don't question your statistics. I think you say 61 
percent of those listed so far are in the West—west of the Missis- 
sippi—and it is true there are delays. 

At the same time, I would point out we are dealing with some- 
thing very finite here, an endangered species is endangered by its 
very terminology, and when it is gone, if indeed it is, and that has 
happened, why it is gone. 

while there might be some dollar costs on occasion, and I 
don’t deny that, the word constantly used by industrial groups is 
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“balance,” and I understand that. But there is balance. Balance 
works two ways. There is a balance here in which we have to 
weigh the specifics that are being engaged against the cost that in- 
bie from the delay, and sometimes the costs will just have to be 
there. 

Now, I think the points you make are good ones, if we are going 
to designate habitat, let’s have enough people to do it. Whatever 
struggles we have had on that in the past are probably minor com- 
pared to those we will have in the future judging on what is hap- 
pening now on the domestic side of the budget. 

Have you ever been to the exemption committee? 

Dr. Tate. Have I? 

Senator CHAFEE. I mean any of your groups, have they ever gone 
that far? 

Dr. Tarte. I don’t know of any case where the companies that we 
represent have been through that process. It is the feeling of our 
companies that it is not a process we want to enter into because of 
the complexity and difficulty of achieving decisions. 

Senator CHAFEE. Mr. Bell, on page 4 of your statement, at the 
bottom, you talk about the jeopardy opinion, and you say: 

The Secretary’s opinion, rendered by the Fish and Wildlife Service as to the po- 


tential jeopardy or lack thereof due to an agency's proposed actions, has been rou- 
tinely delayed by automatic extension of the consultation process. 


You heard the data we cited from Fish and Wildlife, or the Natu- 
ral Wildlife Federation! testimony on Tuesday. 

Mr. BELL. Yes, sir. 

Senator CHAFEE. Could you amplify on your point there? 

Mr. BELL. I think the point is that there has been informal con- 
sultation taking place, not the formal consultation called for by the 
act, but informal consultation between the Fish and Wildlife Serv- 
ice and the affected parties, and when the affected parties move for 
a decision, they are confronted with the very real possibility that 
they will receive a jeopardy opinion if they force action and a deci- 
sion. 

Therefore, reluctantly they agree to an extension of the informal 
consultation process, rather than start the formal mechanism to 
issue a jeopardy or nonjeopardy—— 

Senator CHAFEE. But they did agree, though? 

Mr. BELL. Yes, they did, after. 

Senator CHAFEE. Somehow the impression is given that these 
agreements are always with a gun at your head in some fashion. Is 
that your implication? 

Mr. BELL. Well, to some extent I think that is true. Partially be- 
cause of the point that Dr. Tate made. The exemption process is 
not seen as an effective procedure for conflict resolution, therefore 
you want to tend to work at the lower levels to see if something 
can be worked out. 

So, rather than force a decision, you take a chance of working 
with Fish and Wildlife Service in the hope if you work with them 
long enough you will avoid jeopardy. 

Senator CHAFEE. Dr. Tate, your credentials are pretty good in the 
Wildlife and Environmental area, and not that Mr. Bell’s aren’t, I 
am not making that comparison; but you worked in the Ornithol- 
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ogy Laboratory at Cornell, and you have been with the Audubon 
Society and so forth. 

If you had your druthers, what would you do with this act? 

Dr. Tate. I am speaking for the council and myself as a biologist. 
I do not believe either of the two represented would say the act 
should be gutted or revoked. However, I would very seriously look 
at the consultation process. 

Senator CHAFEE. You are 4 scientist. We had testimony the other 
day which said that in trying to designate habitat, you get three or 
four scientists together and they will come up with three or four 
different designations. 

These things are not subject to completely objective analysis. 
There is subjective consideration coming in. Who can say what is a 
grizzly bear's habitat? It gets difficult. 

The problem, as I see it, is that when you are dealing with a 
thing called an endangered species, you have got to err on the side 
of preserving it or attempting to do so, and you cannot move as 
rapidly as ARCO would like you to believe. People in ARCO are 
high powered, efficiency people and when they make a decision 
they want to carry it out; but that is not the way we can proceed in 
these matters. 

Dr. Tate. May I use your grizzly bear example you mentioned? 

Senator CuarFee. Fine. 

Dr. Tate. In the case before us we were talking about a claim 
grou block of fewer than 1,200 acres in a wilderness area of many 

undreds of thousands of acres. Within that entire wilderness area 
the grizzly bear evidence, based on several scientist’s opinions over 
29 years, had never shown that the grizzly bears occurred in an 
area where this mining claim block occurred. Even the hiring of a 
specialist, did not show that grizzly bears were in that area. fn ad- 
dition to that, this particular company found itself with a deadline 
of December 193 alter which ita mining claims would no longer be 
any good. 

t appeared to them, I believe, that in this case, the Endangered 
Species Act was called upon as one more way of slowing ASARCO's 
progress by forcing the company to miss the 5-month drilling 
season yeur after year until it was no longer a problem, all in the 
name of endangered apecies, which was not benefited by these ac- 
tions one way or the other. 

Senator CHarree. You are saying this is a complete phony? You 
said several scientists indicated they found no evidence of grizzly 
bears. Were there several on the other side that did? 

Dr. Tate. No, there were not. 

Senator Crares. In that case you cited it seema like an abuse of 
the authority by Fish and Wildhfe, but I am not going to make 
that decision, because | do not know Fish and Wildlife's side of the 
story. 

Thank you very much gentlemen, we appreciate your coming 
here today. and we look forward Dr. Tate to further thoughts from 
you, and Mr. Bell also. 

Let me just ask one guestion before you leave. Regarding the 
State and water rights: ¢ think Mr. Bell spoke on that most. Are 
you asking for a statutory exemption? I am not sure what you are 
asking for in connection with those water rights. 
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Mr. BELL. Well, we have not worked that out in specifics, unfor- 
tunately. We hope to do that. We believe that there needs to be 
some expression of congressional policy, that the Endangered Spe- 
cies Act should not be used to allocate water resources in the West, 
which the Congress has always recognized as a State prerogative. 

We think Congress needs to address that. We are not necessarily 
calling for a specific exemption, but nevertheless Fish and Wildlife 
should not be allocating western water resources—— 

Senator CHAFEE. Are you suggesting they are using this act to al- 
locate water? 

Mr. BELL. I am suggesting—— 

Senator CHAFEE. That is a pretty tough suggestion, that goes 
along the line of the suggestion of Dr. Tate that they are using this 
act in order to prevent the drilling to take place—where was that, 
in a wilderness area? 

Dr. Tate. Yes. 

Senator CHAFEE. Before 1983. 

Mr. Beti. I am suggesting that is being accomplished, or has 
been accomplished under the Endangered Species Act. I have some 
case histories which I have provided to the staff, and I would en- 
courage your review of those cases in making your own independ- 
ent judgment, but that is our feeling, Senator. 

Senator CuaFeE. Thank you. 

Senator Mitchell, we welcome you. Do you have a statement? 

Senator MrTcHE.. No. 

Senator CHAFEE. Our next panel, Mr. Kenneth Berlin and Mr. 
Michael Bean. 

Mr. Berlin, welcome, glad to see you again. 

Mr. Berun. Thank you. 

We would like to begin with Mr. Bean’s testimony. 

Senator CHAFEE. Go ahead. 


STATEMENTS OF MICHAEL BEAN, COUNSEL, ENVIRONMENTAL 
DEFENSE FUND; AND KENNETH BERLIN, COUNSEL, LEGISLA- 
TIVE DIRECTOR, WILDLIFE PROGRAMS, NATIONAL AUDUBON 
SOCIETY 


Mr. Bean. I am Micheal Bean, chairman of the wildlife program 
of the Environmental Defense Fund. I testify today on behalf of the 
dozen organizations identified in my written statement as well as 
the Sierra Club. 

The Endangered Species Act is very important to us. We appreci- 
ate the very strong support you and Seriator Mitchell voiced for the 
act on Tuesday. 

The effectiveness of the act is important to us and to all conser- 
vationists, because its goal is fundamental to every conservation 
effort. That goal is to preserve future options for human welfare by 
preventing the loss of, and restoring to a secure status, the life 
forms whose chemical properties have been shaped by a myriad of 
forces over the millenia. My statement amplifies upon 11 basic 
principles which we think should be adhered to by Congress in 
reauthorizing this act. 

The first of these is that the act should be available, not just for 
mammals, birds, and other so-called higher life forms, but for the 
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full range of plant and animal life. As the testimony of the scien- 
tists who follow will show, some of the most innocuous forms of life 
may offer the greatest material benefits to mankind. Accordingly, 
we urge you to reject the suggestion that such species are less im- 
portant for us to conserve. 

Our second objective is that the act provide an efficient and expe- 
ditious means of listing species that are in fact endangered or 
threatened, and that those listings be based on objective evalua- 
tions of their biological status, not on political or economic consid- 
erations. 

As my written statement describes, we believe that since the 
amendments to this act in 1978, and indeed because of those 
amendments, the listing process has been neither efficient or expe- 
ditious. In his testimony Tuesday, Fish and Wildlife Service Direc- 
tor Robert Jantzen stated: “Since 1978 we have listed a total of 148 
species.” 

That may have given you the impression that the listing process 
is moving along quite smoothly. It is not. 

I will illustrate how badly the process is in fact functioning by 
using Mr. Jantzen’s figure of 148 species listed since 1978. 

That figure apparently includes 1978 listings prior to the Novem- 
ber enactment of the 1978 amendments. Excluding those yields a 
figure of only 135 species listed since the 1978 amendments. 

Of those, 41 belong to a single genus of snails that was proposed 
to be listed—and listed—as a single unit. Incidentally, though in- 
cluded in Mr. Jantzen’s total, 19 of those 41 were presumed already 
extinct by the Fish and Wildlife Service at the time of their listing. 

If we treat the listing of that 1 genus as 1 listing and not 41, 
then the total shrinks to 95 listings since the 1978 amendments. Of 
these, 83 had already been proposed for listing prior to the 1978 
amendments. 

Thus, in the more than 3 years since the 1978 amendments, only 
12 species have been listed for which formal proposals were not al- 
ready outstanding prior to those amendments. Two of those listings 
were temporary, through the emergency listing process rather than 
the regular process; both have now expired. 

That leaves 10. Of these, eight pertain to foreign species for 
which no critical habitats were determined. The others were a 
single species of plant and the genus of Hawaiian snails, I believe 
referred to. Critical habitat was designated only for the plant. 
Thus, this one species of plant is the only species that has been 
both originally proposed for listing, and listed with critical habitat, 
pursuant to the nonemergency rule making procedures of the 1978 
amendments in the past 3 years. 

I would add with respect to that plant that it is unlikely its list- 
ing will ever adversely affect any commercial interest since it is 
found only in the White Sands Missle Range of New Mexico. 

Nevertheless, the listing of this species and the Hawaiian snails I 
referred to, occurred only after the Environmental Defense Fund 
gave formal notice, pursuant to the citizen suit provision of the En- 
dangered Species Act, that it would sue Secretary Watt if he did 
not make these listings effective. 
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That is a bad record, and it is not made much brighter by focus- 
ing on the 83 species listed from among those originally proposed 
for listing prior to the 1978 amendments. 

At the time of those amendments, there were over 2,000 species 
listing proposals that were then pending; 83 of those 2,000 have 
now been listed. The remainder were withdrawn because the new 
listing procedures could not be complied with within the time 
limita fixed by the act. 

In an overall bad record, the record of the current administra- 
tion is particularly miserable. It has yet to propose a single new 
listing, nor has it finalized any of the proposals outstanding when 
it assumed office. 

I submit that the 1978 amendments to section 4 of the act, 
though based in part on a General Accounting Office report which 
criticized the Fish and Wildlife Service for allowing economic, and 
therefore political, considerations to influence listing decisions, ac- 
tually make the listing process more vulnerable to those pressures. 
An administration which is more responsive to those pressures 
than to the biological needs of species will list few, if any, species, 
as this administration has done. 

The third set of objectives pertains to the important role that 
States can play here. In 1973 Congress declared encouraging States 
to develop and maintain conservation programs through Federal fi- 
nancial assistance was key to safeguarding the Nations heritage in 
fish and wildlife. The Congress was right. The role of the States 
was key then and it remains so today, yet the assistance to encour- 
age the States to fulfill that role has dried up. 

For the States to develop long-term conservation programs, they 
cannot be faced with a roller coaster of Federal assistance. While I 
realize that neither you nor anyone else can guarantee a fixed 
level of assistance, it may be possible, as the States requested Tues- 
day, to provide a reasonable cushion against the peaks and valleys 
of the budget by linking the money available to assist the States to 
the overall level of appropriations. We encourage you to explore 
that and thus assure a real partnership. 

Senator CHaFEE. Were you surprised that the amount of money 
that was going to the States under the act was so modest and, 
therefore, the question really arose whether the amount was 80 sig- 
nificant that the States would stop doing whatever they were doing 
because of the withdrawal of the Federal funds? 

Mr. Bean. The significance of the Federal contribution varies 
from State to State. I think most States are prepared to continue 
some effort on their own, and in many cases that will be a signifi- 
cant effort whether or not Federal assistance is available. But to 
expect the States to plan long-term programs, they have to have 
some reasonable certainty of continuity of funding in the future, 
and without that reasonable certainty they are unlikely to be very 
innovative or comprehensive in their programs, but plan instead 
only for that level of activity they can support from their own 
sources of funding. 

Senator CuaFee. I think the testimony was that the money for 
New Mexico was $30,000 for example. On a 50-5v basis, it is some- 
what of an incentive, but obviously the program in that State is 
modest—maybe it is more in other States. 
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Mr. Bean. It is a good deal more in other States. I don't have 
those figures, J will be happy to obtain them for you. 

Senator Cuareg. I don’t think we want to put the burden on you. 
If we can't obtain them we are in tough shape. 

Go ahead. 

Mr. Bean. Thank you, sir. : 

Several of our objectives relate to the duties imposed by section 7 
of the act. That is without question the most important provision 
in this act. The amendment proposed on Tuesday by Mr. Boynton 
would eviscerate this provision by turning back the clock some 15 
years to a purely hortatory standard already tried and proven inef- 
fective in the 1966 Endangered Species Preservation Act. 

I won't say more about section 7 now because it is addressed in 
my written statement and will also be addressed by Mr. Berlin. 

In the interest of time, I would rest upon my written statement 
as far as remaining principles are concerned except for one. There 
is, as J think you know, enormous citizen interest in this act and in 
the implementation of this act. 

The act recognizes that interest by providing significant opportu- 
nities for citizen participation in its implementation. The most im- 
portant of these is the right of citizens to initiate suit against those 
who violate or fail to enhance the act. On Tuesday, the Justice De- 
partment raised the question whether the act was written too 
broadly in allowing a right of action to challenge agency rules. The 
Department acknowledged, however, that review would be availa- 
ble in any event under the Administrative Procedure Act, but sug- 
gested the citizens suit provision should be narrowed nonetheless. 

I suggest that at examine the Department’s arguments very 
carefully because [ think what you will find may add up to yet an- 
other from the administration’s stable of Trojan horses. Concealed 
inside this one is a desire to limit narrowly those citizen suits 
where attorneys’ fees are available. If this administration truly in- 
tends to carry out this improtant statute responsibly, it should not 
fear broad citizen suit or attorneys’ fees provisions. 

Thank you, sir. 

Senator CuHarer. Thank you. 

Mr. Berlin, why don’t you proceed, and we will probably have 
some questions for the both of you. 


STATEMENT OF KENNETH BERLIN 


Mr. Berun. Thank you. 

I am here to testify on behalf of the National Audubon Society 
and the same 11 or 12 groups that Mr. Bean testified on behalf of 
in support of the reorganization of a strong Endangered Species 
Act. The task assigned to me by this group is to respond to criti- 
cism of the act raised over the past 2 days of testimony. I might say 
in watching Senator Chafee turnover the time clock—that the 
number of specific criticisms of the act have been so few IJ can re- 
spond to them in a 5-minute period. 

Essentially there have only been three or four criticisms of the 
act raised. One relates to the Illinois mud turtle: one to ASARCO; 
and one to the Wildcat Reservoir. I will address each one of these 
problems in discussing how the Endangered Species Act works, and 
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I can address them even though I have seen the testimony for the 
first time today. 

I would like to begin with the Illinois mud turtle that concerned 
Senator Mitchell on Tuesday. 

In looking at that, there was a claim made on Tuesday that this 
listing had no scientific validity at all. I might point out to begin 
with, that in fact the mud turtle is listed in every single State 
where it is found in the wild today. Every single State, including 
Illinois, submitted written comment to the Federal Government 
recommending it be added to the list. The Governor of Illinois him- 
— sent the letter supporting the addition of this species to the 

ist. 


I have here a proposed ao eee final rule on listing of the mud 
turtle that was put together by the Office of Endangered Species, 
sent to their bosses and ultimately rejected. 

I will make this available to your staff, but I think you will find 
the analysis here is extremely good; that every other government 
entity involved here has found the turtle was endangered, and that 
it is facetious to sit here and argue there was no scientific basis for 
having considering that species at the time. 

I would like to turn next, to the basic problem we have here— 
that there is basically a great deal of misinformation surrounding 
each of the issues we are faced with, particularly with respect to 
the whole question of how section 7 works. 

Before I go on to specific examples raised this morning, I would 
like to remind the committee of a number of things about the act. I 
think they are instructive and show that the act has succeeded 
well in finding a balance between environmental protection and 
economic growth. 

As was pointed out on Tuesday, there were 9,673 consultations 
over the last 3 years. In all but about 154 of these, the potential 
conflict between endangered species and projects was resolved 
without a jeopardy opinion. As the recional: director of Fish and 
Wildlife Region 7 found, in 90 percent of the cases we can resolve 
these differences before we go to the formed consultation process. 

In cases where the Fish and Wildlife eventually found jeopardy, 
the fact of the matter is, the project sponsor was able to modify the 
project so it could proceed, and I think the important thing for this 
committee to keep in mind is that in everyone of these cases, the 
sponsor found it economical to continue the project, even after the 
consultation and jeopardy process had finished. 

So there has not been a single example brought to this 
committee’s attention that showed section 7 to stop projects, and if 
tba are examples, there are very few, because we have not identi- 

one. 

Also I might point out that while there have been allegations of 
delay, the study showed that in fact on the average the consulta- 
tion process has worked as Congress intended. The average consul- 
tation is taking less than 90 days. There are cases where the con- 
sultation has exceeded that. I submit in every case there was a vol- 
untary agreement to extend that consultation. Basically private 
sponsors have two choices, either try and develop more information 
if in fact, as was testified to this morning, the amount of informa- 
tion was inadequate to establish nojeopardy; or they could go for an 
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exemption. In every case they chose to make further studies. The 
testimony this morning said that project sponsors do that because 
they want to go to a “lower level.’”’ That is what we want and what 
the Congress wanted out of this statute. We want these problems 
worked out in a way that protects the species, and the act has been 
successful in doing that. 

I might also point out that in region 6, the principal western 
region of the country, the regional director wrote to Fish and Wild- 
life and said where there have been delays, there were almost none 
solely because of the Endangered Species Act. There were other 
statutes involved, maybe state statutes or the Clean Air or Water 
Act, Wilderness Act, National Environmental Policy Act, but very 
very few examples, according to the regional director, of the act 
itself causing a delay, where there were no other factors involved. 

I would like to turn next to the question of western water issues 
raised this morning. 

Senator CHAFEE. You had better turn quickly because your 5 
minutes are up. I will give you a grace period of 2 minutes. 

Mr. BERLIN. There are several quick responses to the questions 
here. First, unlike the Water Act, the goals of the Endangered Spe- 
cies Act cannot be accomplished without requiring control over 
water quality. In the case of the Water Act arguably, you can con- 
trol water quality without controlling water quantity by traditional 
polution control methods. The Endangered Species Act, however, 
cannot protect endangered species dependent on water if there is 
no water in the streams involved. We have come up with a nation- 
al purpose to protect endangered species, and we need the kind of 
restrictions the act provides. We have accomplished this without 
stopping economic development. Every one of the water conflicts 
have been worked out, and we therefore think the act is working in 
the West. 

As far as the ASARCO project, I submit that the testimony is not 
supported by the documents submitted by Dr. Tate himself. If you 
will look at page 12 of that document, you will find that ARCO 
started consultation on April 2, 1979. In early July they decided 
that, because this consultation process was taking time, they would 
drill slightly outside the original area, 1,500 feet away, where they 
did not need approval. They dug two test wells and went ahead; in 
Septem... a final decision was made, and the service found no 
jeopardy and the project proceeded. 

On page 13 he says, “The United States Forest Service permit 
imposed 62 special management constraints on the project.” The 
Endangered Species Act imposed only 3 constraints. Again, if 
people look at that project, they will see it is one of just economic 
promise to ASARCO, with rich copper and silver deposits expected. 
ASARCO is going ahead with the project, and they have potential 
to make vast amounts of money from it. 

The other example of Dr. Tate is the Wildcat Reservoir in Colo- 
rado. That is not an example of conflict between the act and the 
project. Instead, the project sponsors simply refused to recognize 
that the act even applies. What happened was that a biological 
opinion was prepared with alternatives, which it said would avoid 
jeopardy to the species. The project sponsor was given a choice of 
accepting those alternatives and be granted a national 404 permit; 
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or if he chose not to accept the permit, to go to EPA or the Corps 
to obtain a specific site permit for that project. 

They decided to make a test case, they went to litigation, and we 
don’t know if there is any conflict now, because this is being used 
as a test case by the project sponsors. 

Thank you. 

sleet CuaFee. Thank you, Mr. Berlin. 

Bean, you have spent some time saying we need more expe- 
dite listing. What should we do, should we shorten the 2-year ti- 
meframe? What are your suggestions? 

Mr. Bean. My principal suggestion would be to eliminate from 
the listing process the requirements that critical habitats be desig- 
nated at the time of listing and that economic assessments of criti- 
cal habitat designations be done. As my written statement makes 
clear, there are really two Separate functions that must be kept 
distinct. The first function is to determine what species are in fact 
endangered, and that should be purely a biological determination. 

The second function, once you have determined what is endan- 
gered, is what you want to do about it. How much protection do 
you want to give it? Is it worth the cost that it may entail? 

By virtue of the 1978 amendment, Congress has merged these 
two functions and forced upon the listing process the inappropriate 
consideration of what price we may have to pay eventually if we 
list a species. The result has been that nothing gets listed. 

My sense is that most of what was done in 1978 to section 4 of 
this act, has only increased the opportunity for economic—and 
therefore political—factors to influence what gets listed. So I think 
we must repeal much of what was added in 1978 to improve the 
listing process. 

Senator CHAFEE. Mr. Berlin, when you were at the Justice De- 

oe did you encounter much litigation concerning critical 

abitat? 

Mr. BERLIN. We had several cases which highlighted the provi- 
sion. Essentially they highlighted the fact that it is a misunder- 
stood provision, a very hard provision to explain. There were two 
cases brought by industry groups in the South and West at bucking 
the designation of critical habitat on the ground it would affect pri- 
vate property use. As this committee knows, that is not the case, 
the critical habitat provision only applies to Federal activity. 

Aside from that, there have been essentially no lawsuits that I 
am familiar with brought by environmental groups on critical habi- 
tat where there was no accompanying showing of jeopardy to the 
species. 

Senator CHAFEE. Senator Mitchell? 

Senator MITCHELL. Mr. Berlin, you talked about the Illinois mud 
turtle. Was that listed by the Service? 

Mr. BERLIN. No, it was not. The ultimate decision was there was 
not enough evidence to make a determination to list or not list the 
species. 

As I pointed out, the biologist who worked on the case main- 
tained strongly while until the end that it should be listed, and I 
suppose there are two explanations why it was not. One is that rea- 
sonable men may differ when they look at evidence like this. The 
other is that they may decide discretion is a better part of valor. 
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Senator MrtcHe . Is it fair to say that in your statement, which- 
ever one of those interpretations you put on it, it does not support 
the experience of that case, it does not support the statement made 
by Mr. Boynton, that it is an example of proceeding without any 
scientific basis and costing the private company in that case, the 
allegation was $500,000? 

Mr. Beruin. F think it is incorrect. As I said, the species listed is 
endangered in every State it is found. 

If you look at the proposed final rule, there is detailed evidence 
on everything. I might say that Monsanto had been involved here, 
had spent money on that as a corporation, even before the proposal 
was made and there was no analysis done at the time that predict- 
ed no significant economic impact on ASARCO. I think the exam- 
ple is incorrect. 

Senator Mitcue..t. Mr. Bean commented on the suggestion made 
Tuesday by Mr. Boynton that section 7 be amended to add the 
words “to the extent practical,” and Mr. Bean was rather explicit 
in his opposition. 

Tell us your reaction. 

Mr. Berwin. I agree, I think we have a long history to work with, 
and it shows it was practical in every case to insure that the proj- 
ect did not jeopardize the species. We have had over 9,(440 consulta- 
tions in the last 3 years, and we had 154 jeopardy opinions, and 
every one of those cases it was practical for the company to modify 
their project. Now in a sense the act allows them to make practical 
choices. If you put the extent practical language in, we would have 
an impossible time determining what the rea! responsibility of the 
company was. 

When American business faces that responsibility, they face it 
well and successtully and avoid a controversy. 

Senator Mircteu.. Mr. Bean, you spent time on a listing process. 
Were you here on Tuesday? 

Mr. Bean. Yes. 

Senatur MitcHecn. I cannot recall who made the sugyestion, but 
there was a discussion about requiring or permitting under certain 
circumstances a formal hearing, to establish some sort of process 
by which cross-examination and some basis for testing allegations 
could be made in connectivn with the Jisting process. Do you have 
any comments on that? 

Mr. Bean. Yes. 1 believe the suggestion waa made that euch a 
procedure should apply only in some instances and not all. | would 
certainly strongly oppose requiring Chat as a atandard procedure 
for all proposed listings, because [| have experience of my own in 
hearings before administrative law judges, and one can expect 
lengthy deluve if that is the procedure by which alt listings must be 
accomplished. 

Senator Mitcxece. But is that necessarily bad? You certainly 
represent @ point of view that hus in other circumstances taken 
full advantaxe of the delays which are inherent in legal processes. 

Mr. Bean. The admimatrative law judge process is designed to 
elicit a fuller factual record by allowing cross-examination of 
people with different pointa of view, and it is certainly useful in 
that regard. 


285 


I am inclined to consider seriously this suggestion as perhaps an 
alternative to some of the extraordinary procedures that are now 
required that do not, and are indeed never likely to, produce infor- 
mation that is of a sound biological or scientific character. In other 
words, the listing process today is characterized by great debates 
over the economic consequences of listings, and my feeling is that 
that is a separate question that should be taken up later. The list- 
ing question should focus solely on the biological status of the spe- 
cies. 

Senator MITCHELL. Could not that process be improved by being 
subject to the act? 

Mr. Bean. It might in some circumstances. I believe there is gen- 
eral agreement that such a proceeding would not be necessary in 
most circumstances. Certainly for most of the species now listed 
there is not very much real controversy as to whether, they are in 
fact endangered. To require a procedure that is out of proportion to 
the degree of controversy is unnecessary. 

Senator MiTcHELL. Do you concede in some circumstances it 
might be appropriate? 

Mr. BEAN. It may, yes. 

Senator MrTcHELL. Would you consider and submit to me in writ- 
ing a recommendation of under what circumstances you feel a 
formal hearing process would be advantageous, and some process 
for distinguishing between the two types of cases. 

Mr. BEAN. I will consider that, I do not know how easy it would 
be to draft it, but I will try. 

Senator MITCHELL. Would you do the same, Mr. Berlin? 

Mr. Berun. I will look into it, I would like to say one thing here. 
As you know, there are a myriad of procedures before listing, 
which is a kind of rulemaking procedure that is conducted very 
carefully, as you will see with the mud turtle. There is complete 
analysis in that of all comments received and a clear attempt to 
reach out to scientific communities to develop as much information 
as possible in this context. 

In dealing with a scientific decision like this, I *BAD MAG 
TAPE**ERRO1*am not sure there are very many situations where 
an adjudicatory hearing at an agency level adds very much to the 
process. There is nothing in the current process that stops an indi- 
vidual who is dissatisfied with a listing from challenging it in the 
court. It seems to me that when we are making a technical decision 
we are better off placing that in the hands of an agency and letting 
somebody challenge that in the court. 

Senator MITCHELL. It is nothing except the delay. 

To state it more bluntly, I was being circumspect. Many people 
who say these environmental lawyers are masters at using the 
courts and judicial processes to kill by delay any litigation expense 
projects they don’t agree with. Now here they come along and 
people on the other side say we want this, but because they feel it 
would delay something they are in favor of, and all of a sudden 
they are not for these hearings. 

Would that be fair for somebody to make? 

Mr. Beruin. No, because there is nothing that stops this. A 
enbe can go into court and challenge the rulemaking as being ar- 

itriary and capricious. 
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What the difference is, the administrative law judge here would 
make the final decision within the agency. I think that is probably 
better made as a scientific decision by the agency, followed by a 
lawsuit if anyone feels that decision was incorrect. The same delay 
can occur there as it can in a section 7 process. 

Mr. Bean. Senator Mitchell, if I iight add one more word on that 
subject. 

As I recall, section 4 of the act authorizes and in some circum- 
stances requires, the Secretary of the Interior or Commerce to hoid 
a hearing with respect to a proposed listing. It does not specify if it 
is to be of a legislative or adjudicative nature. The hearing is not 
‘ restricted to the legislative type and could it be so wished, be con- 
ducted as a trial-type hearing. In short, the act probably is flexible 
enough to allow for that as now written. 

Senator MITCHELL. Mr. Bean, you went through a sequence of fig- 
ures which ended with the statement that under this administra- 
tion no new listings were proposed. 

Mr. BEAN. Yes. 

Senator MITCHELL. Let me be explicit. It has been alleged that 
this administration is undermining the environmental laws of this 
country to some extent by direct assault on the Clean Air Act 
among other things, but to a greater extent by not enforcing mas- 
sive budget cuts and so forth. 

Do you believe that this administration is undermining this act 
by simply not proposing any listings? 

Mr. BEAN. Yes, I do. 

Senator MITCHELL. You do? 

Mr. BEAN. Yes. 

Senator MITCHELL. Do you, Mr. Berlin? 

Mr. BERLIN. Yes, I do, I think they are. I think by not listing spe- 
cies you are undermining the purpose of the act which is to protect 
species that need protecting. 

Senator MITCHELL. So this is a circumstance in which it does not 
make any difference what the law says. If the person or persons 
charged with making listings or proposing listings do not do so, we 
could write the strongest act in the world and nothing is going to 
happen, is it? 

Mr. BEAN. Well, I would respond to that in part in this way. In 
January, as the old administration was about to leave office, a 
number of listings were published in the form of final rulemakings. 
As you probably know, final rulemakings do not become effective 
until 30 days after they are published. In these cases the 30 days 
expired after January 20, but before they expired, the new admin- 
istration suspended the effectiveness of the 44 species listings that 
were then pending as final rulemakings, and that suspension was 
renewed six times. 

In July my organization served notice on Secretary Watt that it 
would sue if he continued to suspend the effectiveness of those 
final listings. Within the 60-day notice period prescribed by the 
statute prior to our being able to file suit, he ceased suspending 
them. He has not initiated any new listings or any new proposals 
since then. 

I am not sure we have a hand to force him to do so, so I think 
the answer to your question may well be yes. We are in a bad situ- 
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ation, and we therefore depend very much upon the relevant com- 
mittees of the Congress with jurisdiction over this statute to make 
known in the strongest possible way their view that they don’t ap- 
prove of the way this administration is administering the act. That 
is about all we have. 

Senator MITCHELL. In a sense, what section 7 and what section 4 
and section 9 says is less significant than what anybody charged 
meh Specie responsibilities under the act in fact does, is that not 
true’? 

Mr. BEAN. To the extent you allow discretion and to the extent 
the person with that discretion wants to exercise it within his 
limits so as not to accomplish the purposes of the act, there is no 
way to avoid that result. 

Senator MITCHELL. You are not suggesting that Congress get into 
the act of making listings? 

Mr. Bean. No, I don’t think I would approve of that. 

Senator MITCHELL. With the composition of the Senate, you 
might not get what you want either. 

I want to ask you one final question here. You heard the testimo- 
ny regarding the budget of the Service in this area on Tuesday. It 
was indicated that the funding in previous fiscal years was $24 mil- 
lion. The administration proposed funding of $14 million. 

In your judgment, could the Service effectively perform its func- 
ie a this act assuming it could do so, the funding at that 

evel? 

Mr. Bern. Again, I would have to agree with the National 
Wildlife Federation that it could not do so. The wildlife trade area 
I worked at before in the Department of Justice, was cut back 
under that proposal, and it would have had a disasterous effect on 
their ability to effectively enforce the law. Another example is the 
listing process that was previously dismissed, so we don’t think 
they can function effectively. 

Senator MitcHELL. Mr. Bean? 

Mr. Bean. I would agree, and add that section 8 of the act says 
that as a demonstration of the commitment of the United States to 
the worldwide preservation of endangered species, the Secretary of 
the Interior is authorized to give financial and other assistance for 
conservation projects in foreign nations. In the current budget, the 
Secretary of the Interior is without any money to assist foreign 
conservation projects by using excess foreign currency. These are 
moneys not available for expenditure in the United States for any 
other purpose. So nothing is being gained by this action, which 
serves as yet another illustration of why the current funding levels 
are inadequate. 

Senator MiTcHELL. You heard Mr. Meyers testify on Tuesday 
that one of the problems in the act from his standpoint is that 
there are too many listings and Interior ought to publish a com- 
bined index list. 

Do you agree or disagree with that statement? 

Mr. BERLIN. I certainly agree. I seem to remember that there 
are—there may be such lists around, putting together by private 
groups, but I see no reason why Fish and Wildlife should not do 
that, I think it would be helpful. 
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Mr. BEAN. It is a scissors and tape job, and there is no reason it 
cannot be done. 

Senator MITCHELL. Thank you very much for your testimony. 

The final panel includes Dr. Edward Wilson, Dr. Thomas Eisner, 
Dr. Peter Raven, and Dr. Stephen Kellert. 

Gentlemen, we welcome you here today and look forward to your 
testimony. 

Each of you, I assume, has a prepared statement, and if each of 
you would summarize your prepared statement or read those por- 
tions you deem most significant, and try to finish in 5 minutes, 
then we will have an opportunity for questions. 

So we can begin in any manner you prefer, either the way you 
are listed, or as you are seated. 

First of all, why don’t you begin by identifying yourself. 


STATEMENTS OF EDWARD O. WILSON, BAIRD PROFESSOR OF 
SCIENCE, HARVARD UNIVERSITY; PETER RAVEN, DIRECTOR, 
MISSOURI BOTANICAL GARDENS; THOMAS EISNER, JACOB 
GOULD SCHURMAN PROFESSOR OF BIOLOGY, CORNELL UNI- 
VERSITY; AND STEPHEN KELLERT, ASSOCIATE PROFESSOR OF 
SOCIAL ECOLOGY, YALE UNVERSITY, SCHOOL OF FORESTRY 
AND ENVIRONMENTAL STUDIES 


Dr. Witson. I am Edward Wilson, and I will begin the state- 
ments. 

Dr. RAvEN. I am Peter Raven, and I will be second. 

Dr. KELLERT. I am Stephen Kellert, and I will be fourth. 

Dr. E1sNER. I am Thomas Eisner and I will be third. 

Senator MITCHELL. Why don’t you go ahead, Dr. Wilson? 

Dr. Witson. I am Edward Wilson, Baird Professor of Science at 
Harvard University, a member of the National Academy of Sci- 
ences. I was involved in the creation of a new branch of ecology 
that has made possible a more exact assessment of the extinction 
rate, the process of colonization, and other topics vital to this prob- 
lem of species extinction. 

We are moving in the direction of allowing quicker and more 
competent assessment of this kind, but as Mr. Chafee said earlier, 
we are very far from transforming it into an exact science like 
physics, so that these problems cannot be resolved quickly. 

My argument this morning is primarily an ethical one and will 
be prefatory to what my three colleagues will be saying, because 
they have statements prepared on the more immediate vital eco- 
nomic and scientific aspects. 

All of the witnesses thus far have been talking about cost benefit 
analysis, and I think that is really the instrument of almost all 
such discussions. 

I and Drs. Eisner and Raven in particular will make the essen- 
tial argument that the benefit of saving species is enormous, great- 
er than has been argued even rhetorically in the past. 

The great German zoologist, Karl vonFrisch once said that the 
honeybee is like a magic well: The more you draw from it, the 
more there is to draw. And he meant not only the direct economic 
benefits of that particular one species, but also the very great 
amounts of new knowledge that he and his colleague obtained 
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about physiology, biochemistry, behavior, and action of the nervous 
has these studies led to his being honored with a Nobel Prize in 
1973. 

Beyond the information on ecology, physiology or genetics, the 
way the eye works, the way learning takes place, and so forth, one 
can delve still further down in any one of such species; and in fact 
this is being done, to the basic genetic processes of biochemistry; 
and on down further as we go along to the one-hundred thousand 
or so genes that make up a species. We are gaining the power to 
identify the hereditary material chemically, to take apart and uti- 
lize it in both basic scientific studies and practical applications and 
genetic engineering as Dr. Eisner will be documenting. And we can 
probe still deeper to consider the particular history of the species, 
projecting back literally millions of years through countless epi- 
sodes of competition, predation, and so forth. And finally, we can 
examine the manner in which the species might be fitted into 
other interacting systems to interact and evolve into the future. 

Every species, even those with such humble names as the mud 
turtle, is a magic well. 

There are probably between 3 and 10 million such species around 
the world. We have only described and put into museums a tiny 
fraction of them, and only a few dozen have been studied with any 
detail as in the honeybee. 

So we are on the edge of the frontier that we have begun to pro- 
ceed. Once you take a pinch of soil you find more complexity there- 
in, more structure, and more opportunity for basic research than 
on the entire surface of Jupiter. 

We also recognize that there is a kind of rising consciousness at 
large, both among scientists and the public in general, about the 
significance and deep meaning of life on Earth. 

At the end of 1979 Harvard magazine asked seven members of 
the faculty at Harvard University to answer the following question: 
What is the most important problem facing this Nation of the 
world, or the world, at the start of the decade, and what resolution 
should be made to solve it? I changed the question somewhat to 
read: “What event likely to occur in the 1980’s will our descen- 
dants most regret?’ I answered that the worst thing that can 
happen, will happen, is not energy depletion, or domination by a 
foreign power, or economic collapse. As dreadful as these catastro- 
phes would be, they could be repaired in a few generations. But the 
one process ongoing that will take millions of years to restore is 
the loss of genetic and species diversity by the destruction of natu- 
ral habitats, careless misuse of parts of the environment that 
result in species extinction. That is the folly our descendants are 
least likely to forgive. 

So I think it reasonable to suggest that first, a deeper conserva- 
tion ethic can and should be promoted that recognizes the unique- 
ness, extremely ancient history, and potential importance of every 
species, however obscure and insignificant it may happen to appear 
at this stage of scientific knowledge and public acceptance: 

Each rare and endangered species should be treated as part of 
the national heritage, no less than American history and the finest 
products of our culture. 
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By example the United States should provide world leadership in 
promoting a more enduring conservation ethic reflected in the pro- 
tecting of all of ita endangered species until such time as we can 
more accurately assess the enormously rich and deep treasures 
that have been bequeathed to us. 

Senator MitcHe.t.L. Thank you. 

Mr. Raven? 


STATEMENT OF PETER H. RAVEN 


Dr. Raven. I am Peter Raven, director of the Missouri Botanical 
Garden at St. Louis, Mo. I am a member of the National Academy 
of Sciences and a past president of the Botanical Society of Amer- 
ica, and also president of the Association of Svstematic Collections, 
which I mention because the Association of Systematic Collections, 
under contract with the Fish and Wildlife Service, has produced a 
computerized and continuously updated listing of al) federally pro- 

species, including a compendium of all State laws applying 
to those species. This is pertinent in relation to the earlier re 
marks. 

If I may, I would like to begin my testimony today with an exam- 
ple of a familiar group of plants, the evening primroses (Qenoth- 
era). I have been engaged in research into these plants for more 
than 20 years, with the support of the National Science Founda- 
tion; hence, I hope my interest in them will be understandable. The 
evening primroses are wild plants, mostly with yellow or white 
flowers, that occur in natural places and along roadsides through- 
out the United States. Some 60 kinds, or about half of the world 
total, occur in our country. Until recently, they have been prized 
mainly for their attractive flowers, which for the most part, open 
in the evening. 

Four of the evening primroses, the Eureka Dunes evening prim- 
rose (Oenothera avita subspecies eurekensis), the Idaho Dune eve- 
ning primrose (Oenothera psammophila), the Arkansas suncups 
(Oenothera pilosella subspecies sessilis), and the Antioch Dunes eve 
ning primrose (Oenothera deltoides subspecies howellti) are consid- 
ered in the listing of “Endangered and Threatened Plants of the 
United States,” published by the Smithsonian Institution in 1978, 
to be endangered. The last-mentioned species has actually been fed- 
eratly classified as endangered; a critical habitat for it has been de- 
clared on the dunes at Antioch, Calif.; and it has been portrayed on 
a U.S. stamp. In addition to these four evening primroses, and ad- 
ditional species, Oenothera organensis of the Organ Mountains of 
New Mexico, is listed by the Smithsonian Institution as threatened. 
Our recent unpublished studies have indicated that a sixth evening 
primrose, Wolf's evening primrose (Oenothera woilfii) of the coastal 
panty of northern California, also ought to be considered endan- 
gered. 

So far, well and good. The evening primroses might, on the basis 
of all knowledge available until about 5 years ago, simply have 
been considered wildflowers and, as such, curiosities upon which 
human welfare most certainly did not depend. Very quietly, howev- 
er, during the 14970’s commercial research began on evening prim- 
roses in the Netherlands, Germany, and England—all countries 
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where weed evening primroses introduced from the United States 
abound. The reason that these neglected plants were gradually 
proving of interest to giant chemical concerns in Europe was the 
discovery that the oil in their seeds is one of the only two known 
rich natural sources of a nutrient called gamma-linolenic acid 
[GLA]. The other natural source in which GLA is abundant is 
human milk. GLA is a polyunsaturated fat and also an essential 
fatty acid. Essential fatty acids form part of the membranes that 
surround the cells of the body; they are essential for the proper 
functioning of these membranes. They are also precursors of pros- 
taglandins, which are hormones that are produced by every organ 
of the body and control the second-by-second regulation of organ 
functions. It now appears that modern human populations are 
characterized by a widespread deficiency of essential fatty acids—a 
deficiency that seems to lead to many diseases that are common in 
our population, including eczema, diseases of the arteries, and ar- 
thritis. All of them are considered mysterious in origin, and all are 
resistant to therapy. It so happens that GLA is the most active of 
all essential fatty acids in correcting these deficiencies. In other 
words, oil devived: from the seeds of these wildflowers may prove to 
play an essential role in helping us to avoid coronary heart disease 
Eau to cure such diseases as eczema and arthritis, diseases that af- 
flict millions of people in the United States. Research in medical 
schools all over the world is suggesting many additional applica- 
tions for GLA, and the seientific press over the past 3 months has 
seen a proliferation of articles on the topic. Investors all over the 
world are suddenly trying to find the best ways to convert a way- 
side wildflower into a large-scale commercial crop. 

Who knows which of the evening primroses of the United States 
may prove to provide the richest source of gamma-linolenic acid? 
The Antioch Dunes evening primrose was federally listed primarily 
because it happened to occur in a locality where there were two 
species of endangered butterflies. If the butterflies were not there, 
development of the dunes at Antioch might have continued, and in- 
stead of allowing a chemically unknown member of a group of 
plants that produces a chemical that has now proved to be of in- 
tense interest to human beings to continue to exist, we might 
simply have had more cement manufactured from the beautiful 
white dunes of Antioch. Would that have been progress, and if so, 
for whom would it have been progress? It surely brings to mind a 
memorable sentence from the World Conservation Strategy recent- 
ly developed by the International Union for the Conservation of 
Nature and Natural Resources: ‘‘We have not inherited the Earth 
from our parents, we have borrowed it from our children.” 

The Endangered Species Act of 1973 should be reauthorized and 
strengthened not only because we have a rich, beautiful, and valua- 
ble assemblage of plants and animals within our borders, but be- 
cause we historically have been, and still are, leaders in the world 
conservation movement. Although we comprise less than one-thirti- 
eth of all of the people in the world—and our proportionate repre- 
sentation is shrinking with every passing year—we, as a nation, 
have played a key role in giving rise to the conservation move- 
ment, a movement in which our leadership is needed now more 
than ever. Our Endangered Species Act, as well as the Convention 
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on International Trade in Endangered Species [CITES], which were 
developed as integral parts of the same plan, together help to pro- 
vide the mechanism by which human beings can preserve some of 
their options for the future. Half a century after our great early 
conservationist, Aldo Leopold, pointed out that the first rule of in- 
telligent tinkering was to save all the cogs and wheels, some of us 
still have not come to appreciate the lesson. If we ignore their indi- 
vidual importance to us, we may regard species simply as dispensa- 
ble impediments to whatever actions might seem to be called for by 
the demands of the moment, instead of as unique, and therefore 
priceless, elements in the world’s array of living things. 

Plants, animals, and microorganisms get: together in com- 
plex interrelationships that are still ve understood make 
up the biosphere, the worldwide web o life 4 which we human 
beings are a part. As we progressively modify this biosphere to cul- 
tivate our crops, grow our animals, and produce products of direct 
economic interest to us, we simplify the relationships and increase 
the instability of the system as a Sole As our actions promote the 
extinction of organisms worldwide, we lose the ‘“‘cogs and wheels” 
of which Aldo Leopold spoke—the elements which, like the evening 
primroses, might have proved later to have been of the greatest in- 
terest and importance to our descendants. 

The extinction of plants and animals worldwide is probably, as 
my colleague, Prof. E. O. Wilson has pointed out, the most signifi- 
cant event that is occurring in the world during our lifetime. The 
reasons that this is so may now briefly be outlined. 

To the current world population of about 4.5 billion people, 
roughly 2 billion more—a number equal to the entire population of 
the world in the year 1930—will be added during the next 20 years. 
Some 90 percent of this growth will take place in the tropics, 
where a majority of the species of plants and animals, and by far 
the most poorly known of these, occur. The World Bank has esti- 
mated that some 800 million people in the tropics live in absolute 
poverty at the present time, and there is little likelihood of reduc- 
ing this number, even proportionately, while the populations of 
tropical countries double—inevitably because of their age struc- 
ture—over the next quarter century. The effects of this rapid] 
growing population of tropical vegetation cannot be overestimated: 
and many of us believe that something like a million species, 
amounting to about a quarter of the diversity of life on Earth, will 
become extinct during the next 30 years or so—in other words 
within the lifetime of a majority of those alive at the present day. 

Many of the organisms that will become extinct in the near 
future might have considerable economic potential, and yet we are 
losing them so rapidly that we will not, in many cases, have the 
opportunity to explore this potential. The legumes, for example, 
are a large group of plants comprising some 18,000 species. The 
members of this group are well known for their ability to fix nitro- 
gen, and thus make it available for the enrichment of soils. Among 
the legumes are many economic plants, such as peas, beans, soy- 
beans, and alfalfa, as well as many of the newly popularized fast- 
growing tropical trees—trees that hold great promise in the desper- 
ate search for firewood that is increasingly characteristic of the 
tropics. Which of the legumes can safely be consigned to extinc- 
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tion? Or which of the grasses, with about 10,000 species, including 
rice, wheat, rye, barley, oats, corn, bamboos, and many other plants 
of tremendous economic importance, can we do without? 

Whether we think of the biosphere as a gigantic worldwide re- 
source for human exploitation and modification, or whether we 
think about the individual plants, animals, and microorganisms 
that make up the biosphere as scientifically or esthetically interest- 
ing or potentially useful for human welfare, the consequences of 
extinction can only be seen as catastrophic. We must, as a human 
race, try to find ways to ameliorate the consequences of this extinc- 
tion, and the United States and similar developed countries must 
continue to provide the powerful role of leadership that they have 
exercised in the past in this critically important area. 

No matter what we do, however, many species are going to 
become extinct, and tradeoffs for human welfare will be necessary. 
In its current form the 1973 Endangered Species Act, together with 
its 1978 amendments, provides a mechanism whereby we can both 
safeguard our own domestic genetic resources and maintain this 
position of leadership. During the past 3 years, no new projects 
have gone through the exemption process, and there is no evidence 
that the Endangered Species Act is having a major negative role in 
our economy. Certainly, with the availability of the exemption 
process, created in 1978, there seems to be no logical reason to at- 
tempt to weaken section 7 of the original act. In other words, no 
reason why Federal agencies should be allowed to jeopardize en- 
dangered species as a matter of course, once an appropriate deter- 
mination, soundly based on fact, has been made. What is needed, in 
fact, is sufficient funding to make it possible for the Departments 
of the Interior and Commerce to accelerate the determinations of 
endangered and threatened species of animals and plants in the 
United States, and to list them and determine critical habitats for 
them in a timely fashion. Plants that have been federally deter- 
mined to be endangered should be accorded the same protection as 
animals, and it should not be legal to take them either without spe- 
cific permit procedures. There should be a restoration of funds for 
selective studies of endangered and threatened species in the indi- 
vidual States, and financial support should also be accorded to for- 
eign countries in this area to the extent possible. 

I would like to conclude, as a botanist, by emphasizing the inver- 
sion of values that must come to characterize our efforts to pre- 
serve endangered species, presumably because of the sentimental- 
ity we feel toward such large vertebrates as the California condor, 
the golden eagle, and the grizzly bear. Plants, and only plants, are 
able to transform the energy ultimately derived from the Sun into 
a form in which it can be used by living organisms. The several 
million kinds of animals and microorganisms that exist in the 
world, and make up the biosphere, owe their continued existence to 
no more than 300,000 kinds of green plants and algae which have 
the ability to capture the Sun’s energy. Since 15 or more kinds of 
animals and microorganisms exist for every single kind of plant, it 
may be assumed that the extinction of one kind of plant may, in 
turn, ultimately bring about the extinction of a dozen or even 
many more kinds of animals and microorganisms. In addition, I 
hope that the example of the evening primroses will have remind- 
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ed us of the fact that plants are themselves natural biochemical 
factories from which we derive many important commercial prod- 
ucts. We have not even begun to investigate the great majority of 
plants for any property of potential interest, and the chemicals 
they contain are just beginning to be explored. 

From either of these points of views, it makes obvious good sense 
to hold on to the planta that we have. In the United States, about 
10 percent of the roughly 20,000 species of plants should probably 
be classified as endangered or threatened under the meaning of the 
act, whereas roughly half of the approximately 2,200 native plant 
species found in Hawaii deserve such classification. The Smithsoni- 
an Institution, in 1978, listed 1,485 kinds of plants as endangered, 
1,408 as threatened, and 360 as extinct. During the 8 years in 
which the Endangered Species Act has been in operation, the De- 
partment of Fish and Wildlife has listed 63 plant species as endan- 
gered or threatened, or about 2 percent of the total. Many of the 
remainder will be lost if the process is not accelerated. 

Some of our natural vegetation types are being destroyed far 
more rapidly than others, and the situation certainly deserves at- 
tention everywhere, both for plants and for animals. Preservation 
in nature by the delimitation of critical habitat is clearly the pref- 
erable way of preserving plants and animals, and certainly the 
most cost effective. If the Fish and Wildlife Service is to function 
effectively in this area, it must hire a staff sufficient for the task at 
hand, and get on with the job of listing and protecting the threat- 
ened and endangered plants of the United States. If this is not to 
be the case, then alternative ways must be found to achieve these 
objectives while there is still time. The richest country in the world 
simply cannot afford to let natura! resources disappear one by one 
through tack of attention or because of the imperatives of short- 
term gain. Once they are gone, we can never get them back. 

The importance of the loss of genetic diversity on a world scale 
was clearly brought out in the Strategy Conference on Biological 
Diversity convened at the State Department on November 16-18, 
1981. As Under Secretary of State for Security Assistance, Science, 
and Technology James L. Buckley brought out in his opening re 
marks, we are permitting high rates of extinction to limit the po- 
tential growth of biological knowledge, and thus limiting options 
not only for ourselves, but for future generations. Wild relatives of 
domesticated plants and animals of obvious commercial impor- 
tance, should receive special attention; for example, there are over 
100 wild species of plants in the United States and its territories 
that are threatened or endangered and are the wild relatives of 
crops of economic importance. It certainly does not require an 
elaborate argument to indicate why the preservation of these 
plants is important. A wild perennial relative of corn, recently dis- 
covered in Mexico and consisting of a few thousand plants on a 
hillside in the State of Jalisco, is a close relative of, and interfertile 
with, corn, which is cultivated over some 70 million acres in the 
United States—and area the size of Arizona—where about a mil- 
lion farmers grow 7 billion bushels a year, valued at well over $20 
billion. Obviously, the loss of such a wild plant has clear and imme- 
diate significance, and can easily be identified as detrimental to 
human interests. 
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We have fossil evidence that 70,000 years ago our ancestors in 
the Middle East used the flowers of oriental poppies, as well as 
those of other plants, to decorate their graves. Most of us know the 
large scarlet flowers of these poppies from our grandmothers’ gar- 
dens, where we saw and admired them as children. Within the last 
decade, we have come to know that these poppies contain a chemi- 
cal known as thebaine, a compound that can be transformed into 
the medically important codeine easily, but can be converted into 
the highly abused heroin only by prohibitively complex and expen- 
sive processes. Since thebaine causes convulsions at low dosage, its 
abuse potential is negligible. Oriental poppies, therefore, can be 
grown commercially to replace the cultivation of opium poppies 
that have contributed to such enormous problems throughout the 
world and here in our own country. They are now being grown 
commercially for this purpose in France, the Netherlands, Japan, 
Israel, Yugoslavia, and probably Turkey, and the Soviet Union. 

As a human race, therefore, we have known and admired the 
beautiful flowers of oriental poppies for tens of thousands of years; 
only within the past few years have we come to understand their 
agricultural and economic importance. Who can speak to the po- 
tential economic importance of the millions of species of plants and 
animals that coexist with us now, and who is wise enough to decree 
that anyone of them should be consigned to extinction? We do owe 
it to those who will come after us to “save the cogs and wheels,” 
because we have not learned only a small part of what we need to 
know about intelligent tinkering yet. I am sure that, in its wisdom, 
this committee will take the necessary steps to preserve as many 
options for survival as possible for ourselves, our children, and our 
grandchildren. I thank you for the privilege of having addressed 
you y. 
Senator MrrcHELL. Thank you, Dr. Raven. 


STATEMENT OF THOMAS EISNER 


Dr. E1sner. I am Thomas Eisner, professor of biology at Cornell 
University and a current chairman of the Section of Biology of the 
American Association for the Advancement of Sciences, the largest 
scientific organization in the United States. 

I am a research biologist in the field of chemical ecology. My in- 
terest is the chemistry of nature. For over 20 years, my collabora- 
tors and I have been isolating, identifying, and studying the biologi- 
cal properties of new chemical substances derived from animals 
and plants. 

What I would like to do is to focus specifically on some of the 
practical consequences of species extinction. What benefits do we 
stand to lose, both foreseeably and potentially, if we do not some- 
how stem the tide of extinction? 

Let me deal with some foreseeable consequences first. Species ex- 
tinction means restriction of biological diversity. And restriction of 
diversity means restriction of the chemical treasure of nature. Let 
us not lose sight of our enormous dependence on this treasure. A 
large proportion of the chemicals in use in our present-day civiliza- 
tion were invented by nature, not by the chemist in the laboratory. 
Take just one example, medicinal chemistry. It has been estimated 
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that fully 40 percent of all prescriptions written in the United 
States contain as their chief ingredients compounds derived from 
plants, including lower plants. It was through exploration of nature 
that these drugs were discovered. And such exploration has a lon 
history of paying off. The Incas already knew of the antimalarial 
properties of the bark of the cinchona tree, from which quinine was 
later isolated, and the foxglove plant, the well known source of the 
heart drug digitalis, was already in medicinal use in medieval 
times. But many of the most interesting plant drugs in current use 
were only recently discovered; for example, some of the antileuke- 
mic compounds, and anticancer drugs such as vincristine, used in 
the treatment of Hodgkin’s disease. There is in fact no end to the 
potential for discovery in nature, because we have only begun the 
chemical exploration of nature. Two of the compounds that I men- 
tioned by name, quinine and vincristine, belong to the major class 
of chemicals called alkaloids. Thousands of alkaloids are now 
known, including many that have practical uses. Yet witness the 
fact that only about 2 percent of the flowering plants, 5,000 of some 
one-quarter million species, have been tested for presence of alka- 
loids. The majority of these compounds are still unknown, locked 
away in the unexplored world of plants, and we are essentially no 
better informed about the ewer distribution of the other major 
types of organic compounds. There is indeed no end to the potential 
for exploration in nature, providing wildlife and wilderness are 
preserved. 

Organic chemistry, the discipline that deals with the isolation 
and characterization of natural products, has made extraordinary 
progress in recent times. Great simplification has occurred in the 
procedures by which natural products are isolated from the com- 
y-2x mixtures in which they occur in nature, and minute amounts 
of a substance often suffice for its complete elucidation. To home in 
on tic chemical unknowns of nature is now a less laborious task 
than it used to be, and the prospects for discovery are at an alltime 
high. Yet, even with accelerated exploration, the increased rate of 
“scovery could not possibly keep pace with the rising tide of spe- 
cis extinction. Unless the erosion of nature is halted, much of 
what is now unknown will vanish before it is known. I find this 
prospect utterly cisconcerting! 

Please note that I have emphasized the importance of plants as 
depositories of useful chemicals. Plants are the source of most nat- 
ural products in human use, and doubtless the source of vast num- 
bers of additional chemicals yet unknown. Their diversity must be 
preserved and they must be ruled eligible for protection. And the 
same holds for the inveriebrates, those lower animals toward 
which we usually show no sympathy. They are, quite literally, a 
great unknown. In our laboratory, for example, in the last few 
years, working as a relatively modest group of five to seven re- 
searchers, we have isolated: first, potential heart drugs from fire- 
flies; second, a cockroach repellant from a millipede; third, nerve 
drugs from another millipede; and fourth, shark repellants from a 
marine mollusc. There is really no telling what, in the line of novel 
biological materials, the lower animals might have to offer. 

My final point deals with what may well, on the long run, prove 
to be one of the most serious consequences of species extinction. It 
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is a consequence that biologists are only now beginning to appreci- 
ate, and may need some years to appreciate in full. Let me elabo- 
rate in brief. In these days of genetic engineering, a species is to be 
viewed as more than just a unique conglomerate of genes. It is to 
be viewed also as a depository of genes that are potentially trans- 
ferable. The technology of gene transfer, nonexistent only a few 
years ago, is now beyond the stage of infancy. Genes can be trans- 
ferred between microorganisms, they are beginning to be trans- 
ferred between animals, and they will doubtless eventually be 
transferable between plants. The implications of this technology 
are tremendous and the subject of intense current discussion. The 
extinction of a species, in the light of these advances, takes on new 
meaning. It does not simply mean the loss of one volume from the 
library of nature, but the loss of a loose leaf book whose individual 
pages, were the species to survive, would remain available in per- 
petuity for selective transfer and improvement of other species. 
The notion that species extinction is the extinction of individual 
utilizable genes is no longer fanciful. 

Consider, for example, how this might apply to agriculture and 
specifically to the improvement of plant resistance to pests. Cur- 
rent research in chemical ecology has shown that many plants pro- 
tect themselves against insects, worms, and microorganisms by use 
of chemicals that they themselves produce. Many of these com- 
pounds have been identified and synthesized, and their effective- 
ness demonstrated in actual tests. Some, such as certain simple ter- 
penes, are unusually effective. Can such compounds be sprayed on 
plants as substitutes to convential pesticides? Usually not, since 
they tend to evaporate or degrade too quickly. The reason they 
work for plants is that the plants themselves produce them at on- 
going rates, in the small amounts in which they need them. Pro- 
duction of these defensive chemicals is under genetic control. Sup- 
pose that one were able to transfer the controlling genes from a 
protected species of plant to one that is not, thereby conveying 
upon the recipient the ability to produce its own defenses. Imagine 
being able to endow the cotton plant with the genetic capacity to 
produce its own repellent against the boll weevil. My prediction is 
that such transference of genetic capacity will be a real possibility 
in the future and that benefits will accrue from the technology on 
a multiplicity of fronts. 

Wilderness preservation is justified in my view on esthetic 
grounds alone, but is clearly mandated on practical grounds as 
well. The species that we save today will remain to serve as part of 
the gene banks of tomorrow. The tide of extinction needs to be 
stemmed. Reauthorization of the Endangered Species Act is an es- 
sential small step in the right direction. 

Thank you. 


STATEMENT OF STEPHEN R. KELLERT 


Dr. KELLERT. My name is Stephen Kellert and I am an associate 
professor of social ecology at the Yale University of Forestry and 
Environmental Studies. For the past decade I have conducted var- 
ious studies on the interaction of people and wildlife including such 
problems as endangered species, animal damage control, wildlife 
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habitat preservation and the consumptive uses of wildlife re- 
sources. At present I am completing a 4-year research project on 
American attitudes, knowledge and behaviors toward wildlife and 
natural habitats. This study was funded by a grant from the US. 
Fish and Wildlife Service and involved personal interviews in the 
fall of 1978 with 3,107 Americans residing in the 48 contiguous 
States and Alaska. 

I would like to share with you some of the results concerning 
public attitudes toward endangered species protection. I firmly and 
confidently believe these results indicate public support for the En- 
dangered Species Act and the process established to determine both 
the listing and recovery of threatened and endangered wildlife. The 
entire chapter on endangered species from the first report is at- 
tached to my formally submitted written testimony. 

In the opinion of most scientists, the Endangered Species Act is a 
sound response to the biological threat of extinction. That it took 
until 1966 for the first Endangered Species Act to be passed by 
Congress, and that the wisdom of reauthorizing the act is being de- 
bated today, testifies to the basically political nature of the issue. 
Given this biopolitical context, a fundamental consideration is 
public support for protecting endangered and threatened wildlife, 
particularly in situations where’ protection conflicts with diverse 
human needs, wants and material benefits. A chorus of voices has 
speculated on the public’s unwillingness to protect most endan- 
gered or threatened wildlife when substantial socioeconomic sacri- 
fice and hardship are involved. In a world of scarcity, unemploy- 
ment and, in some cases, inadequate food resources protection of 
endangered and threatened wildlife has been described as a luxury 
society can ill-afford and which the public will not tolerate. Fortu- 
nately, we possess information on this issue of public support, col- 
lected in a scientifically standardized, empirical and objective fash- 
ion, which I would like now to share with you. 

Our national study considered the protection of endangered and 
threatened wildlife in the context of various socioeconomic impacts 
including energy, water, forestry and industrial developments. Ad- 
ditionally, the public’s knowledge and familiarity of the subject 
were examined, although these latter results will not be reviewed 
here but are included in the written testimony. 

As indicated by the simplified bar graph in figure 1, when ques- 
tioned about costly modification of an energy development project 
to protect varying endangered animals, the American public over- 
whelmingly favored such modification for the sake of endangered 
species of eagle, mountain lion, trout, crocodile, and butterfly. In 
contrast, less than a majority favored this trade-off when the ani- 
mals included an endangered plant, snake or spider species. On the 
other hand, as figure 2 indicates, a willingness to make this sacri- 
fice for the endangered spider was found amoung the better educat- 
ed and members of environmental protection organizations. 

The respondents were also asked to consider situations involving 
conflicts between forestry, industrial development, and protecting 
endangered wildlife. As figure 3 reveals, a moderate but statistical- 
ly significant 56 percent of the American public favored the setting 
aside of 5 million acres of national forest land, at the cost of jobs 
and building materials, to protect the critical habitat of the endan- 
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gered grizzly bear. Similarly, a statistically significant 55 percent 
of the public disapproved of building an industrial plant on a 
marsh owned by a manufacturer, that would employ 1,000 people 
in an area of high unemployment, if this activity destroyed the 
habitat of a rare and threatened bird species. 

The final table considers public acceptance of varying water uses 
if these Hen resulted in endangerment of an unspecified fish 
species. The results indicate public approval of those water projects 
involving relatively critical human needs, such as projects result- 
ing in hydroelectrical power, increasing human drinking supplies 
and enhancement of agricultural productivity. On the other hand, 
less than a majority approved of diverting water to cool industrial 
plant machinery or making a lake for recreational purposes if 
these oe threatened a fish species with extinction. 

While the public may appear to qualify its protective concern, 
the results, nonetheless, indicate a fairly pronounced willingness to 
tolerate major socioeconomic impacts to protect particular endan- 
gered and threatened species. An obvious question arising from 
these findings is their accurate reflection of American sentiment, 
 asrieepeted when people are not confronted with analogous real- 

ife situations. Additionally, how can we explain the apparent will- 

ingness of so many people to forego various utilitarian benefits for 
the sake of rare and endangered creatures they will probably never 
see, let alone directly benefit from in a material sense? 

It has been remarked that the body politic in a democracy re- 
tains a collective wisdom which, over the long run, works toward 
the benefit of the many over the interests of the few. Certainly, 
this wisdom is not without its irrational moments, but politicians 
and political philosophers alike have remarked on its logic and suc- 
cess when viewed comparatively in time and across other systems 
of government. Indeed, as the elected officials in this room are well 
aware, we pick our leaders in this manner rather than subjecting 
such choice to a panel of experts. In the process, presidents and 
others are often elected by margins considerably less than the 
publi support expressed for protecting many of the species report- 
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One additionally wonders what could explain such altruistic sen- 
timent and willingness to render material sacrifices on behalf of 
particular endangered animals. No answer is definitively self-evi- 
dent and, yet, such judgments are not unprecedented. Is it so re- 
markable that most Americans regard the extinction of certain ir- 
replacable forms of life as ethically questionable? History is replete 
with examples of Americans forgoing substantial material benefits 
because their acquisition was perceived as inconsistent with more 
basic assumptions of right and morality. One can cite slavery as an 
illustration of a practice once and still possessing strong utilitarian 
value but now perceived as ethically repugnant and inconceivable. 
Regardless of the explanation offered, the empirical results of this 
research suggest the American people support the protection of cer- 
tain endangered wildlife and, by implication, the process involved 
in assessing and mitigating the socioeconomic impacts that may be 
necessary. 

Thank you. 

Senator MiTcHELL. Thank you very much, Dr. Kellert. 
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I would like to ask a few questions and while I direct them at 
individuals, 1 would ask all of you to comment if you care to do so. 

Both Dr. Raven and Dr. Eisner commented on the rate of extinc- 
tion of species. Could you gentlemen be a little more specific? Is the 
rate increasing? How does it compare in recent years to any his- 
torical rate of which we have knowledge? What was the point you 
were making? 

Dr. Raven. About 2 billion people, as I mentioned, will be added 
to the present world population of about 4% billion in the next 20 
years. About 90 percent of this population growth will occur in the 
tropics where about two-thirds of all species of plants and animals 
occur. Many studies, including one I had the pleasure of chairing 
for the National Academy of Sciences~-National Research Commis- 
sion have concluded that within 30 years, well within a lifetime of 
the majority of those people alive now, all tropical forests will have 
been degraded to the point where there will be mass extinction 
i oalaai This relationship is also reflected in the Global 2000 

tudy. 

We have concluded in approximate terms, as Dr. Wilson has em- 
phasized to the Harvard Alumni Association, and both Dr. Eisner 
and I have mentioned, that this is likely to result in a quarter of 
all living species of plants, animals and micro-organisms over the 
next 30 years. 

Extinction has certainly not been unknown during the course of 
the last 65 million years. People are arguing about what happened 
in the more remote past, but the situation we have today is defi- 
nitely not business as usual; it is an irrevocable loss of a major pro- 
portion of all those living organisms that live in the world with us. 

Dr. Etsner. I have little to add. From personal experience those 
of us who work in the field—I myself have worked in 30 States and 
three continents over a period of 20 years—are witnessing this dis- 
appearance. In Florida, for example, I have been witness to the 
gradual disappearance of certain millipedes in some areas. Why, 
one might ask, should this be a ground for concern? 

The sandy terrain of Florida lacks the earthworm populations 
one finds in more loamy soils. Millipedes in such habitats are an 
important alternative to earthworms because they convert leaves 
and other plant remains into soil. They are essential to the natural 
ecological processes of the region and their disappearance would in- 
evitably have an impact, potentially even a major impact. Multiply 
such disappearances by the thousands and you have an idea of 
what is currently transpiring in the world. The only way one can 
stem this tide of extinction is with a concerted worldwide program 
of habitat preservation. 

Senator MitcHens. In the testimony on Tuesday, the representa- 
tive of the service indicated that they have established a priority 
listing system which would focus highest priority on higher life 
one Both of you and Dr. Raven commented on the importance of 

ife. 

Do you have any comment on that priority listing svstem? I 
guess when you don’t list anything, it doesn't make any difference 
what your priority is, but perhaps with an academic expertise, you 
can tell me your comments on that. 
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Dr. RavEN. Well, there is absolutely no way in the world in 
which those animals for which we feel a sentimental attachment 
and which might symbolize the question of extinction can survive 
unless the plants that produce the food for them survive also. 

There are roughly 12 to 15 or perhaps even more kinds of ani- 
mals and micro-organisms for every single species of living plants, 
which is why many of us believe that with the extinction of each 

lant, one starts a chain reaction that causes other organisms to 
ome extinct, on the order of a dozen or two kinds of organisms 
and micro-organisms depending on the system. 

It is fine to love the California condor and the bald eagle and the 
grizzly bear as symbols of worldwide extinction but plants and only 

lants produce the food that supports the whole living system. 
lants must be preserved or we will be left only with a few bald 
eagles and grizzly bears in zoos, eating an artificial diet. 

Dr. E1sNeR. Could I add something to that? If I were to say that 
even micro-organisms are worthy of preservation, I might possibly 
be laughed out of the room. Yet there are grounds for saying so. 

The micro-organisms that we fight with antibiotics have an on- 

oing tendency to develop resistance to these chemical agents. 
ere do the new antibiotics come from with which we replace the 
obsolete ones? Some are synthesized in the laboratory, but others 
are discovered in nature for as are themselves produced by 
micro-organisms. Thus it is likely that we will be depending on the 
natural microbial flora for many years to come. They constitute, in 
a fashion, part of the drug stores of nature—drug stores that will 
need to be preserved. 
Senator MiTcHELL. Do any of you have anything else you care to 


say? 

Twink to thank you all for coming. I must say that I found your 
testimony to be not only among the most interesting, but the most 
persuasive and compelling that I have heard. I only wish frankly 
that it were possible for President Reagan, Secretary Watt, Mr. 
Stockman and a few others to hear this testimony, and I mean that 
sincerely, because you made a very, very effective case. 

I cannot help noting that the administration proposed to reduce 
the budget of the Service by $10 million, and as propows Congress 
is in the process of approving building one hundred B-1 bombers at 
a cost of $400 billion each. That is 40 times the amount by which 
the budget is proposed to be cut for enforcement of this act, and it 
is, in my judgment, a rather tragic commentary on our national 
priorities. 

It is clear from these hearings that this administration has abdi- 
cated its responsibility under the Endangered Species Act, and is in 
the process of undermining its enforcement by inaction. And that 
the responsibility for seeing that the law is not only reauthorized, 
but strengthened is with those of us in the Congress who believe 
that it is an important product of our national policy and that it 
does represent a very high value, not only to this Nation, but to 
the whole human society. 

And then in that effort, your testimony has been most helpful 
and will provide us with a great deal of assistance and support in 
the coming months, and I want to thank you very much for being 
here today. 
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That concludes our hearings. 

(Whereupon, at 11:55 a.m., the subcommittee recessed, to recon- 
vene subject to the call of the Chair.] 

[Statements submitted for the record foliow:) 


OPENING REMARKS 


OF 


THE HONORABLE 


JAMES L. BUCKLEY 


UNDER SECRETARY OF STATE 


FOR SECURITY ASSISTANCE, SCIENCE & TECHNOLOGY 


ON BEHALF OF THE STATE DEPARTMENT AND THE OTHER FEDERAL 
SPONSORS LISTED ON YOUR PROGRAM, [ WOULD LIKE TO WELCOME YOu 


TO THIS STRATEGY CONFERENCE ON BIOLOGICAL DIVERSITY, 


IT IS HARD TO THINK OF A TASK OF MORE FUNDAMENTAL 
IMPORTANCE THAN THE ONE ON WHICH YOU WILL BE DEVOTING YOUR 
KNOWLEDGE, [NTELLIGENCE AND JUDGMENT DURING THE COURSE OF 
THE NEXT THREE DAYS, BECAUSE YOU WILL BE DEALING WITH THE 


STUFF OF LIFE ITSELF. 


ALTHOUGH THE 1970°S SAW AN EXTRAORDINARY EXPANSION OF 
THE AMERICAN PUBLIC'S CONSCIOUSNESS OF THE DEGREE TO WHICH 
WE OEPEND ON A SOUND ENVIRONMENT, WE HAVE YET TO SEE AN 
EQUIVALENT UNDERSTANDING OF THE TREMENDOUS STAKE THAT 
FUTURE GENERATIONS WELL HAVE IN THE ABILITY OF THIS GENERA- 
TION TO STEM THE ACCELERATING [MPOVERISHMENT OF THE GLOBE'S 


SLOLOGICAL OIVERSITY. 


WE ARE STILL TOO IGNORANT OF ULTIMATE CONSEQUENCES TO 
UNDERSTAND IN FULL THE URGENT NEED TO PROTECT EVEN THE MOST 
INCONSP!CJOUS FORMS OF LIFE SO THAT WE DO NOT DIMINISH THE 


RICH VARIETY OF BIOLOGICAL RESOURCES THAT CONTINUE TO EXIST. 
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NEVERTHELESS, THE YRGENCY 15 THERE, SND WE NEZD 79 
RESS UPON THE PUBLIC CONSCIOUSNESS THAT EXTINCTION IS AN 
T OF AWESOME FINALITY, EXTINCTION IS ONE OF THE FEW 
@CESSES THAT MAN CANNOT REVERSE, 3UT IF MAN CAN!OT 
STORE A SPECIES, HE IS NEVERTHELESS FULLY CAPAaLE GF 
‘STROYING THEM, WHICH HE 3S PRESENTLY DOING AT AN ASTON- 
sHING RATE. THIS CENTURY HAS WITNESSED OVER HALF THE 
CTUNCTIONS OF ANIMAL SPECIES KNOWN TO HAVE OCCURRED IN 
ZCORDED HISTORY; AND, LARGELY BECAUSE OF THE VAST SCALE ON 
HICH TROPICAL RAIN FORESTS ARE BEING CUT AROUND THE WORLD, 
T ES ESTIMATED THAT 8Y THE YEAR 2000 UPWARDS OF A MILLION 
DDOETIONAL SPECTES -= ABOUT 20% OF THOSE NOW IN EXISTENCE ~~ 

WA BECOME EXTINCT. YET ON THIS THREATENED BIOLOGECAL 
DIVERSITY OCEPENDS IN SIGNIFICANT DEGREE THE FUNDAMENTAL 


SUPPORT SYSTEM FOR MAN ANO OTHER LIVING THINGS. 


AS LIVING CREATURES, THE MORE WE UNDERSTAND OF BIOLOGICAL 


PROCESSES, THE MORE WISELY WE WILL BE ABLE TO MANAGE OCUR- 


SELVES. THUS THE NEEDLESS EXTERMINATION OF A SINGLE SPECIES 


CAN BE AN ACT OF RECKLESSNESS. &Y PERMITTING HIGH RATES 
CF EXTINCTION TO CONTINGE, WE ARE LIMITING THE POTENTIAL 


GRCOWTM OF BIOLOGICAL KNOWLEDGE. IN ESSENCE, THE PROCESS 
[S$ TANTAMOUNT TO SOOK-8URNING; BUT IT 15 EVEN WORSE, IN 


THAT [T [INVOLVES BOCKS YET TO SE DECIPHERES AND READ. 
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UNFORTUNATELY, THIS I5 A FACT THAT 15 NOT AS YET 
SUFFICIENTLY UNDERSTOOD. THEREFORE, 1T WE ARE TO GENERATE 
THE NECESSARY SUPPORT FOR THE TASK AHEAD, WE WILL NEED TO 
REMIND THE PUBLIC THAT FULLY 4O% OF ALL MODERN ORUGS HAVE 
BEEN DERIVED FROM NATURE; THAT MOST OF THE FOGO MAN EATS ~ 
COMES FROM ONLY ABOUT TWENTY OUT OF THE THOUSANDS OF PLANTS 
KNOWN TO BE EDIBLE; AND THAT EVEN THOSE CURRENTLY BEING 
CULTIVATED REQUIRE THE PRESERVATION OF LARGE POOLS OF GENETIC 
MATERIAL ON WHICH PLANT SCIENTISTS CAN DRAW IN ORDER TO 
PRODUCE MORE USEFUL STRAINS OR RESTORE THE VIGOR OF THE 
HIGHLY [INBRED VARIETIES THAT HAVE REVOLUTIONIZED AGRICUL- 


TURE IN OUR TIMES. 


RECENT WELL PUBLICIZED BREAK-THROVGHS IN GENETIC 
ENGINEERING MAY BE WHAT 15 REQUIRED TO FOCUS PUBLIC ATTEN-= 
TION ON THE EXPLICIT INTEREST EACH ONE OF US HAS IN SEEING 
THAT THE GLOBAL STOCK OF IRREPLACEABLE GENETIC MATERIAL ISN'T 
SQUANDERED. THIS MAY HELP US FOCUS ATTENTION ON THE 
PRACTICAL NEED TO CONSERVE OUR BIOLOGICAL RESOURCES. BUT 
WE MUST ALSO IMPRESS UPON THE PUBLIC THAT THIS [6 INHERENTLY 


AN INTERNATIONAL PROBLEM REQUIRING AN [NTERNATIONAL APPROACH. 


A SIGNIFICANT PORTION OF THE BICLOGICAL RESCURCES THAT 
TODAY REQUIRE THE MOST URGENT PROTECTION ARE LOCATED IN 


UNDEVELOPED NATIONS THAT DO NOT HAVE THE RESOURCES TO 30 
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TeE SOB ALONE. DEMANDS GENZSATID IN THE INDUSTRIALIZED 
WORLD CAN ADD TO THE PRESSURES WITH WHITH SUCH NATIONS 
“UST COPE, WITNESS THE IMPACT OF THE JAPANESE APPETITE 
FOR LUMBER ON INDONESIAN FORESTS. MIGRATORY 3IRDS AND 
MARINE LIFE CAN ONLY BE PROTECTED THROUGH INTERNATIONAL 


COOPERATION. 


THERE ARE OTHER AREAS WHERE QUR KNOWLEDGE OF ECOLOGICAL 
CAUSE AND EFFECT [5 STILL TOO UNCERTAIN TO ENABLE US TO 
REACH FIRM CONCLUSIONS AS TO THE EXTENT OF OUR OWN SELF~- 
INTEREST IN WHAT HAPPENS TO PLANT SNO ANIMAL LIFE HALF A 
WORLD AWAY. WHAT, FOR EXAMPLE, IS THE MODULATING ROLE ~~ 
IF ANY -= THAT [5 PLAYED BY THE WORLO'S BIOTA ON GLOBAL 
WEATHER PATTERNS; WHICH IS ANOTHER WAY OF SAYING, WHAT MIGHT 
BE THE IMPACT OF THE DESTRUCTION OF BRAZILIAN RAIN FORESTS 
ON THE PRODUCTION OF WHEAT IN KANSAS SOME FIFTY OR ONE 
HUNDRED YEARS FROM NOW? WE DON'T KNOW. 68UT SECAUSE THE 
POSSIBILITY OF SUCH AN IMPACT IS NOT ENTIRELY IMPLAUSISLE, 
IT CAUSES THIS CONSERVATIVE, AT LEAST, TO URGE CAUTION; IT 
BEING A CONSERVATIVE'S AND A CONSERVATIONIST‘'S INSTINCT TO 
BE CAREFUL ABOUT DISTURBING SYSTEMS WHICH SEEM TO HAVE SEEN 


WORKING REASONABLY WELL FOR AN AEON OR TWO. 


IN ANY EVENT, 4&5 & LONG-TIME CHAMPION OF TRE SNAEL 


DARTER ANO FURSISH LOUSEWORT AND OTHER EQUALLY OBSCURE BUT 
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ENDANGERED SPECTES, | AM ESPECIALLY PLEASED ThaAT THIS 
CONFERENCE HAS ATTRACTED SO OESTINGUISHED A GROUP OF 


PARTICLE PANTS. 


YOU MORE THAN MOST UNDERSTAND THE SPECIAL MEANING FOR 
OUR TIMES OF EDMUND BURKE'S REMINDER THAT THE MEN AND 
WOMEN OF ANY GENERATION ARE BUT "TEMPORARY POSSESSORS AND 
LIFE-RENTORS" WHO "SHOULD NOT THINK IT AMONG THEIR RIGHTS 
TO CUT OFF THE ENTAIL, OR COMMIT WASTE ON THE INHERITANCE," 
LEST THEY “LEAVE TQ THOSE WHO COME AFTER THEM A RUIN INSTEAD 


OF A HABITATION." 


WE NEED YOUR INSIGHTS AND OUR GUIDANCE, NOT ONLY AS 
TO THE NATURE OF TME PROBLEMS WE FACE, BUT AS TO THE 
PRACTICAL, ACHIEVABLE MEASURES WE MUST BE PREPARED TO TAKE 
BOTH AT THE NATIONAL ANO S[NTERNATIONA LEVELS TO PRESERVE 
OUR BIOLOGICAL DIVERSITY; MEASURES BY WHICH WE CAN BEST 
PROTECT OUR NATURAL INHERITANCE AGAINST THE WASTE THAT 
THIS GENERATION OF TEMPORARY POSSESSORS HAS PROVEN ITSELF 


$O CAPABLE OF COMMITTING. 
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[From the Washington Post. Dec. 7, 1991] 


Future in A NUTSHELL 


Scientista last week reported the creation—there is no better word—of a new bac- 
terium, capable of metabolizing the toxic herbicide 2,4.5-T. What does that mean? It 
means there could be a big payoff: if the bacteria perform as expected, they will be 
able to decontaminate waste dumps and agricultural] areas where the herbicide has 
been heavily sprayed. It should be possible to use this new organism together with 
the herbicide to gain the weed killer's useful impact without its harmful side effects. 
And the method for creating the bacterium should be usable in creating any 
number of others with equally unique appetites. 

The achievement illustrates why it is s0 important to stop the world’s accelerating 
loss of species. Scientists can find genes in nature's extraordinary divesity that are 
capable of doing almost anything. Using the techniques of genetic engineering, these 
can be selected and combined into useful new organisms. But scientists cannot 
design the genes themselves; for this they have to rely on nature. Nature's raw ma- 
terial—the 5 million to 10 million plant, anima] and microbial species that inhabit 
the earth—is being lost at a ruinous rate. 

Scientists calculate that one epecies becomes extinct every day. By the end of this 
decade, the rate is expected to reach 10,000 per year. By the year 2000, fully 20 per- 
cent of the species now on earth will have disappeared. There are many biologists 
and a few policy makers who are beginning to believe that this loss is the most dan- 
gerous trend on the already overcrowded list of global problems. 

The species loss means the loss of genes with unlimited industrial, agricultural 
and medical applications. One species recently saved by the merest luck is a type of 
corn that is perennial—it will produce for years from a single planting. If that char- 
acteristic can be transferred to cultivated species of corn, the advantage could be 
immense, Yet it was almost lost: only a few thousand plants are known to exist, on 
a single hillside in Mexico. 

Also being lost are the genes that confer resistance to disease, genes that permit 
adaptation to climate change and genes that would provide new food supplies, new 
drugs and resistance to ever-changing pest populations (remember the Medifly). The 
aggregate loss of thousands of species alao means the eventual loss of entire habi- 
tats. This in turn, biologists believe, threatens the planet's environmental stability 
and therefore its ability to support life. Slowing the apecies loss will require an ex- 
pensive international effort and a high level of cooperation between the developing 
countries—where the greatest number of species are found and where moet are 
being logt—and the industrialized world. The importance of taking these steps 
hardly seems open to argument. 
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STATEMENT 
Before the 
ENVIRONMENT POLLUTION SUBCOMMITTEE 


of the 
SENATE ENVIRONMENT AND PUBLIC WORKS COMMITTEE 


by 
D. Craig Beil, Executive Director 
Western States Water Council 
December 10, 1981 


Members of the Subcommittee, I want to thank you for the 
opportunity Co cestify today concerning the Endangered Species 
Acc. My name is Craig Bell. I am Executive Director of the 
Western States Water Council. The Council ts an organization 
of representatives appointed by the governors of twelve western 
states; Arizona, California, Colorado, Idaho, Montana, Nevada, 
New Mexico, Oregon, Texas, Utah, Washington, and Wyoming. My 
statement ts intended Co communicate the position of the Council 
regarding changes to the Act. This position statement was 
adopted by the Council on July 30 of this year. 


The Western States Water Council has carefully considered 
the present administration of the Endangered Species Act as 
previously constructed and interpreted. While recognizing 
the value to the nation of protecting our endangered and 
threatened species, various member states of the Council have 
experienced serious problems with the Act which demonstrate 
critical flaws that require legislative and administrative 
remedies. The Endangered Species Act, as previously constructed 
and implemented, has in several cases thwarted effective state 
water resource development, and threatens to continue to do sa 
in the future even as the western states’ limited water resources 
become increasingly important in meeting essential national 
needs. Therefore, the Western States Water Council urgently 
requests Chat the 97th Congress of the United States carefully 
veconsider the provisions of the Act and its implementation, 
and seriously consider the following problems and recommend- 
dations For amending the Act and improving its administration 
to more effectively and efficiently meet express national 
goals. 
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CONGRESSIONAL PURPOSE 
Problem: The Supreme Court in TVA v. Hill found that che 
legislative intent of Congress in enacting the Endangered 
Species Act of 1973 "was to halt and reverse the trend towards 
species extinction, whatever the cost." Congress evidently 
disagreed, and subsequently enacted amendments intended to 
provide che Flexibility necessary to allow a balancing of 
endangered species values with other national needs. However, 
such measures have only partially achieved the intended flexi- 
bility. 
Recommendations: Congressional purpose and policy should 
be redefined explicitly in Section 2 to state that the conser- 
vation of endangered species should not automatically be under- 
taken at all costs, but should be considered in concert with 
other national goals, 


LISTING OF SPECIES AND DESIGNATION OF CRITICAL HABITAT 
Problem: Delay and uncertainty with respect to the listing 
of species and designation of critical habitat have significant 
economic impacts which need to be more fully addressed by 
the Act. Further, such actions have been criticized in the 
past as based on political rather than scientific factors. 
Recommendations: The listing of a species and the designation 
of ics critical habitat should be effected promptly and con- 
currently, based on existing and readily available information. 
Further, a forum should be established wherein conflicts over 
judgements with respect to biological facts can be challenged 
and resolved. Adjustments could easily be made under the 
present promulgation process at such time as more accurate 
information became available. The two year time period provided 
between initial notice of a proposed Listing and final publi- 
cation of regulations should be reduced. Critical habitat 
should be designated by the Secretary only after providing 
ample opportunities for official state comment by the re- 
spective governor. Such designations should also follow che 
required economic impact statement. 
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RECOVERY 
Problem: The Act provides that endangered or threatened 
species be protected from such natural factors as disease 
or predation. Recovery plans are to be prepared and implemented 
in order to stabilize threatened species populations without 
addressing the physical and economic feasibility of such re- 
covery efforts. 
Recommendations: The complete conservation of all endangered 
and threatened species is not physically or economically 
practicable. Therefore, some prioritization of recovery efforts 
is necessary within national fiscal constraints. The Act pre- 
supposes that there is a significant correlation between the 
protection of natural ecosystems and the conservation of en- 
dangered species. Such a correlation is unproven. Prior to 
making large investments in potentially expensive conservation 
efforts, such as land acquisition, other alternatives need 
to be considered. 


STATE WATER LAW 
Problem: Contrary to express Congressional intent, the En- 
dangered Species Act has been used in the past to directly 
abrogate the supremacy of state water laws. For example, the 
Fish and Wildlife Service is presently using the Act in the 
Colorado River Basin to mandate instream flows, irrespective 
of the biological needs of endangered species. 
Recommendation: The Western States Water Council strongly 
urges the Congress to specifically address this growing tenden- 
cy of federal agencies to use environmental statutes to 
abrogate states' water laws. The Act should be amended to 
expressly state that the Act will not be used to allocate 
water, but such allocation will be accomplished under state 
laws. 
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INTERAGENCY COOPERATION 
FEDERAL AGENCY ACTIONS 


Problem: The Act mandates preservation of endangered and 


threatened species irrespective of primary agency purposes. 
Such a flat inflexible mandate precludes achievement of a 
reasonable balance between the value of threatened and en- 
dangered species and other important national needs. 
Recommendation: Section 7 should be amended to qualify the 
present mandate and provide that primary agency purposes be 
given more weight. 


CONSULTATION 

Problem: Current formal consultation procedures exclude 
direct state and other non-federal participation. While in- 
formal consultation has been established, it is inadequate. 
The consultation process has sometimes been used by the Fish 
and Wildlife Service to intimidate other tnterests into 
accepting unreasonable delays by threatening jeopardy opinions. 
Recommendations: The consultation process needs to be more 
clearly defined and restructured to provide direct input by 
non-federal interests directly affected by the relevant agency 
action. "Good faith" consultation should be more clearly de- 
fined. What constitutes initiation of formal consultation 
should be explicitly stated, and state or permit or license 
applicants should be allowed to directly requesct formal con- 
sultation. 


JEOPARDY OPINION 
Probier: The Secretary's opinion, rendered by the Fish and 
Wildlife Service as to the potential jeopardy or Lack thereof 
due to an agency's proposed actions, has been routinely delayed 
by automatic extension of the consultation process. When final- 
ly rendered, such opinions have sometimes in the past Lacked 
factual content and have superficially addressed reasonable 
and prudent project alternatives. 
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Recommendations: The Secretary's opinion should be promptly 
delivered within the 90 day statutory limit, except as mutually 
agreed by the agencies and relevant non-federal interests, 

and should be based on the best existing and readily available 
information. Tne Opinion should not be delayed pending the 
outcome of any required biological assessment. Again, some 
forum should be established to provide for challenges to scien- 
tific and biological claims of the Fish and Wildlife Service, 
as well as lead to a resolution of the differences and deter- 
mination of the facts. Lastly, the Act should be amended to 
specifically allow at this stage for the implementation of 
reasonable and prudent alternatives mutually agreed to as 

a means of mitigating project impacts on threatened or en- 
dangered species, and thereby avoid jeopardy. 


BIOLOGICAL ASSESSMENTS 
Problem: Biological assessments have suffered from the same 
problems as the jeopardy opinions. They are often unreasonably 
delayed, and professional judgements leave room for reasonable 
disagreement. Further, the Interior Solicitor's Office has 
stated that such assessments should include consideration 
of a project's cumulative effects, which are difficult to 
determine. The latter has been used by the Fish and Wildlife 
Service to justify the issuance, or threatened issuance, of 
a jeopardy opinion where project impacts are negligible and 
a scenario including cumulative impacts of all future projects 
has not been, and possibly cannot be, reasonably determined. 
Recommendations: Again, some forum should be provided to 
allow for the resolution of differences in professional judge- 
ment. However, such assessments must be promptly completed 
within the six month statutory limit, and decisions must be 
made based on the information gathered. Adequate funding is 
important to the quality of such assessments, but where fiscasl 
constraints preclude a totally comprehensive review, decisions 
must be made using the best readily available information. 
Review of a project's cumulative impacts, if appropriate, 
must be limited in scope and should not delay all development 
pending approval of an uncertain area-wide development scenario. 
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EXEMPTION PROCEDURE 
Problem: It appears that the exemption process has not pro- 
vided the flexibility and balance between environmental and 


economic values which Congress Lntended. To our knowledge 

only three projects have sought exemptions. The Grey Rocks 
project was approved with specific mitigating measures, Che 
Tellico Dam project was disapproved for economic reasons (which 
disapproval Congress Later overrode), and the Pittston Refinery 
project in Eastport, Maine is as yet unresolved. The exemption 
procedure is time consuming, cumbersome, imprecise and, rather 
than facilitate conflict resolution, may stonewall meaningful 
development. 

Recommendations: Congress should explicitly state that con- 
sideration of exemptions should take place after meaningful 
consultation, within the statutory time perlod, has failed 

to resolve conflicts between the values established by the 

Act and project purposes. The exemptions should not be con- 
sidered as a matter of last resort following protracted and 
meaningless discussion within a clouded context of differing 
interests, or after a particular project's compatibility with 
all other statutory requirements has been determined. Rather 
than delay decisions, the process should facilicate timely 
conflict resolution. To accomplish this objective the process 
needs to be more clearly defined and shortened to a reasonable 
period of time. 


CONCLUSION 
I appreciate very much Che opportunity to testify on 
behalf of the Western States Water Council. 1 hope Chat Che 
Council position might be helpful as the Subcommittee and 
Congress address these important issues in the 9?th Congress. 
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Chairman Chafee and Members of the Subcommittee: 


On behalf of the Western Regional Council, I would like to 
thank the Committee for the opportunity to testify on an 
issue of great importance to the Intermountain West -- the 


Endangered Species Act. 


I am Dr. James Tate, Jr., Principal Environmental Coordinator, 

an ecologist for ARCO Coal Company and a member of the 

Western Regional Council's Endangered Species ad hoc Committee. 

I have been a coordinator on environmental matters for 

Atlantic Richfield Company since 1973. Prior to that time, I was 
an associate professor at Cornell University and Assistant 
Director at Cornell's Laboratory of Ornithology. I have 
worked for the National Audubon Society and served in advisory 
roles to the Nature Conservancy and other conservation 


organizations, 


The Western Regional Council was organized to provide a 
unified voice for the business community in the Intermountain 
West. It is composed of the chief executive officers of 


corporations in the states of Arizona, Colorado, Idaho, 
Montana, Nevada, New Mexico, Utah and Wyoming. Major 
financial, utility, manufacturing, mining, and other industrial 
enterprises are represented on the Council. The Council 

works to establish balanced policies which consider the 
benefits of both economic development and environmental 
protection and provides a forum for the resolution of business 


problems on a regional basis. 


I am here today on behalf of the WRC to discuss some of its 
preliminary findings as to how the Endangered Species Act 
could be made more effective. The WRC supports the basic 
concepts underlying the Endangered Species Act and finds 
that it is a law which is basically sound and fulfills its 
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intent. The WRC is not here today to urge you to weaken the 
basic concepts of the Act. However, the Intermountain West 
has had working, hands-on experience with how the Act functions 
an@ that experience has led us to the conclusion that there 
are provisions in the Act which should be changed, We would 
hope that if the areas which we identify are revised, that 

the result would not simply be the conservation of species, 

but the bringing of listed species toa population levels 

which would allow them to be removed from the list. That is, 
afterall, the ultimate goal of the Act. 


The WRC thinks that as a western, regional organization of 
business entities it may be uniquely qualified to discuss 
the Endangered Species Act since the Act is, in many respecte, 
a “western issue”. Of the 133 endangered or threatened 
animals currently listed as having historic ranges in the 
U.S.A., 71 species, or 53%, are found only west of the 
Mississippi River. Of the 60 plants listed, 80% are found 
west of the Mississippi. Overall, 61% of the listed U.S. 
species are found in the West. These statistics, especially 
when considered in conjunction with the vast federal land 
ownership throughout the West and the concomitant federal 
actions invoking the ESA, clearly indicate that endangered 
species problems are of great concern to the Western states. 


The WRC testimony is organized around a number of case 
studies which the WRC thinks delineate the problems the 
Intermountain West is having with the Act. Each of these 

is described in more detail in the appendix to this testimony. 
The case studies relate to four areas of the Act: 


- the “critical habitat" concept; 
+ the lack of protection for parties who attempt 
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to apply experimental management techniques to 
endangered species; 

- the Act's interaction with western state water 
law; and 

- the consultation provisions of Section 7. 


Before I begin, I should state that this testimony presents 
the Council's preliminary findings. The Council is not 
prepared, at this time, to recommend specific amendments to 
the Act. Rather, the Council's testimony will present areas 
of the Act which have caused problems in the Intermountain’ 
West. The Council hopes that its information will assist 
this Subcommittee in its drafting of any revisions to the 
Act. 


The Critical Habitat Concept 


The concept of identifying a critical habitat for a listed 
species is one which the WRC supports. However, the implementa- 
tion of this concept has been unsatisfactory. The Department 

of Interior has consistently failed to designate critical 
habitats or has been incredibly slow to do so. Much of this 
inaction may be the result of a lack of personnel and 

funding to carry out this task. If the Act is to be effective, 
Congress must provide sufficient funding. 


The Act currently provides that the Secretary of Interior 
“may” exclude any area from critical habitat if he determines 
that the benefits of such exclusion, including economic and 
other impacts, outweigh the benefits of specifying an area 

as critical habitat, unless he determines that the failure 

to designate such an area will result in the extinction of 
the species. This provision already allows the Secretary to 
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weigh the costs and benefits of setting critical habitats. 
However, the WRC would like the Subcommittee to consider 
strengthening this provision so that the Secretary must (not 
“may") balance conflicting needs when setting critical 
habitat for a species. It is the WRC view that strengthening 
this provision would not weaken protection since; if such 
exclusion results in extinction of a species, an area could 
not be excluded from a critical habitat. 


Finally, it is the WRC position that the implementation of 
the critical habitat provisions of the Act have failed to 
designate the "critical habitat" of endangered species in 
most of the cases where such a designation has been made. 
Critical habitat is defined as the physical, chemical, and 
biological factors which allow the organism to survive. 
Instead, suspected “ranges” (geographic areas in which the 
species might be most likely to occur) have been designated. 


For example, in Bastrop County, Texas, in 1978, a critical 
habitat was designated for the Houston Toad. The critical 
habitat was actually a "range" which extended north as far 
as 30° 12' north latitude. The studies that were done for 
the BLM EIS on the Camp Swift Federal Property included the 
standard searches for the Houston Toad both inside and 
outside the critical habitat (range) for the species. In 
this instance, no toads were found. Any federal action in 
Bastrop County would have required the same baseline studies, 
both inside and outside the designated.critical habitat. 
Therefore, the designation of a habitat, in this case was 
superfluous. The designation of critical habitat, in this 
case, neither helped protect or conserve the toad nor did it 
provide needed guidelines to the industry involved. (For a 
more detailed case study on the Houston Toad see the appendix 
to this testimony). 


Critical habitat provisions of the act support the definition 
of habitat as the physical, chemical and biological factors 
which allow the organism to survive. The existing regulations 
require changes to bring them in line with the definition of 
habitat suggested above. The use of the concept of critical 
range has not worked to the benefit of endangered species 

and should be replaced with the concept of critical habitat 


as orginally conceived. 


Experimental Populations 


Individuals and populations of listed species are in many 
cases eminently Suitable for manipulation and experimentation 
in methods to increase their populations and to eventually 
allow their removal from the list. The Peregrine Falcon has 
proven to be just such a species. The success story of this 
species’ response to artificial insemination, rearing, and 
release in the wild is widely known. It has been recently 
predicted by Dr, Tom Cade, of Cornell University, one of the 
founders of this methodology, that Peregrine Falcon population 
will be sufficiently strong in the reasonably near future to allow it 
to be delisted, 


This is a powerful statement in support of the concept that 
we should no longer view the best management technique for 
endangered species to be one of protection by setting aside 
refuges into which the actions of man will not penetrate. 
Instead, scientists have found many species to be remarkably 
Pliable and subject to habitat and population manipulation 
techniques, 


The Endangered Species Act does not currently allow sufficient 
flexibility so that concerned parties can participate in 
Mitigation and management of impacts on endangered species. 
For example, should an endangered species be discovered at 


ee 
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the site of a proposed development, the Section 7 consultation 
process will be invoked. We will comment further on the 
consultation process later on in this testimony. Here, 

however, we wish to make the point that should that species 

or population be subject to innovative management or manipulation 
as in the case of the Peregrine Falcon, the options of the 

agency or the applicant are limited or eliminated. 


One of the attached case histories applies directly to this 
problem. In 1979, the Atlantic Richfield Company considered 

a proposal to introduce hand-reared Peregrine Falcons on 

Company controlled lands in central Colorado. The site 

under consideration was an active oil shale test facility 

located in a mountain valley ideally suited to the habitat- 

needs of the species. ARCO considered the problem from several 
viewpoints. One consideration in the final decision was that no 
assurances could be found that the successful introduction of the 
species at this locality would not result in a violation of the ESA 
by continued operation of the facility. 


A category of experimental populations should be added to 


appropriate portions of the law and regulations. This 
designation should be instituted to allow the agency and 
applicant to apply innovative experimental techniques without 
fear of the project being stopped should experimentation 

be successful. 


Western Water Rights 


One of the on-going problems with the Endangered Species Act 
in the Intermountain West has been the growing controversy 
between western water rights and the federal governments 
implementation of the Act. In the appendix to this testimony 
we have presented two case histories which delineate this 
problem - the Grayrocks Dam and Reservoir on the Laramie 
River in Wyoming and the Wildcat Creek Reservoir in Colorado. 
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Both of these cases involved the building of steam electric 
generating plants. Both of these cases also involved 
critical habitat of the whooping crane in Central Nebraska. 


The impact of the Fish and Wildlife Service's position in 
both Grayrocks and Wildcat was to impact water quantity 

flows in one state for the benefit of the Platte River in 
Nebraska (another state) by considering a water quality 

issue (i.e., dredge and fill permits). In reaching such a 
conclusion, the Service had to consider more than actual 
construction impacts; it had to hypothecate over the entire 
operational life of the facility, and/or the cumulative imvacts 
of all other water development projects within the watershed 
above the habitat. 


The practical result of such a position by the federal 
government was the creation of a “water right” at no cost to 
the Service. This issue was raised in the Grayrocks litigation 
but dismissed by Judge Urbon: 


The Corps is obviously not authorized to 
resolve water right controversies, and it 
does not purport by issuance of the permit 
to grant any entitlement vis-a-vis other 
parties to use of the water or disturb any 
previously held water rights. Nebraska v. 
Rural Electrification Association, CV76-L-242, 


(District Court Nebraska), Slip Opinion 
at 34, October 2, 1978. 


This same question was also litigated by Public Service Company 
of Colorado in the Wildcat case and was remanded by the 

Tenth Circuit to the Trial Court to determine if the Corps 

of Engineers can regulate river flows by Section 404 permit 


conditions, see The Riverside Irrigation District v. Stipo, 
No. 80-2142 (C.A.10th, September 2, 1981). 
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A new approach by the Reagan Administration's Department of 
Interior in this area of "non-reserved federal water rights" 
is contained in a solicitor's opinion dated September 11, 
1981, which concludes: 


Federal entities, including, without limitation, 

the National Park Service, Fish and Wildlife Service, 
Bureau of Reclamation and Bureau of Land Management, 
may not, without congressionally created reserved 
rights, circumvent state substantive of procedural 
laws in appropriating water. Rather, consistent 
with the exoress language in the New Mexico decision, 
federal entities must acquire water as would any 
other private claimant within the various states. 
(Ibid. at 12.) 


It appears that a very significant impact of the ESA in the 
Western United States has arisen in the context of water 
development projects. It is also significant that all the 
western arid states have a variation of the “appropriation 
doctiine" to determine the use of water rights within their 
respective jurisdictions. In spite of a long history of 
Congressional deference to these priority systems, some 
agencies have used the ESA to acquire private property 
rights. 


Efforts are ongoing, both in the courts and within some 
agencies, to stem this tide. However appropriate legislative 
changes would complement these other efforts. The preeminence 
of western water rights is an issue that has often united 

the West and has been consistently recognized by Congress in 
all major public land enactments and environmental statutes. 


Section 7 Consultation 
The Section 7 provisions of the Endangered Species Act 


results in the Act affecting the majority of projects built 
in the Intermountain West. Section 7(a)(2), specifically 
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requires federal agencies to ensure that their actions do 
not jeopardize the continued existence of an endangered 
species or destroy or adversely modify a designated critical 
habitat. The steps in the consultation process are not well 
defined and are in need of revision. Problems related to 
each specific project vary so much that the process must be 
adaptive. However, the process should also be sufficiently 
defined so that industry can have timely input into project 
Planning and decision-making. 


The WRC would like to reiterate its views on critical habitat 
provisions and experimental populations. Revision of the 

Act in these two areas would certainly help make the Section 
7 consultation process work more efficiently and would 
improve the Acts' ability to conserve species and to increase 
their populations to the level that they can be delisted. 


There are two additional areas involving the consultation 
process which the WRC would like the Subcommittee to consider. 
In the Intermountain West, the Endangered Species Act is 
triggered an inordinate number of times because the majority 

of endangered species are located in the West, because of 

the amount of federal land located in the West, and because 

of the Section 7 language itself. It would greatly reduce 

the West's compliance burden, while still protecting endangered 
species, if the provisions of Section 7 could be limited to 
"major federal actions", that is, an action requiring an 
Environmental Impact Statement. There is some precedence 

for this since the National Environmental Policy Act (Section 
102(c)) includes such a provision. A change in Section 7 
language concerning critical habitat would also be of assistance 
to industry. The Subcommittee should consider including 
language which would refer to "significant" portions of 
critical habitat instead of any such habitat. 
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The appendix to this testimony contains a case study which 
delineates this problem. ASARCO, Inc. is conducting mineral 
exploration on a 2,950 acre claim group located in a very small 
part of the Cabinet Mountains Wilderness, in northwestern Montana. 
The Fish and Wildlife Service imposed three serious constraints on 
the project due to a determination that the exploration area had 
potential to contain grizzly bear denning and feeding sites. In 

26 years of record-keeping, there have been no sightings of grizzly 
bear within the area of exploration. The costs of compliance to 
the company, so far, have been estimated to be 10% of the total 
project costs and the results of the study have substantiated past 
research that there is no documented evidence that one grizzly bear 


has fed, denned, or been in the project area. 


This case points up the earlier WRC testimony regarding the 

definition of critical habitat, since ASARCO was required to 
earry out a detailed biological study of a minor portion of 

a grizzly bear range, not of its critical habitat. 


This project would not have triggered Section 7 consultation 

if the WRC's suggestions were adopted. ASARCO's exploration 

is not a major federal action; a significant portion of a 
habitat was not affected; and, in fact, this case did not 
involve a critical habitat but rather a “range” of an endangered 


species, 


It is the opinion of the WRC that the ASARCO case, and others 

like it, show that the Endangered Species Act is often used to 
delay project development, increase project costs, and open up 
the project to litigation. Unfortunately, these actions do not 
go one step toward conserving or protecting an endangered species. 
The abuse of the Endangered Species Act, through the Section 7 
provision, does adversely affect industry. However, and most 
importantly, it is the endangered species which is ultimately hurt. 
The Endangered Species Act is severely weakened if its purpose to 
protect endangered species, is allowed to be subverted to other 
goals, 


Conclusion 


As stated in my introductory remarks, the WRC ia not 
prepared, at this time, to propose specific amendments to 
the Act. Rather, the Council has attempted to identify a 
number of areas in the Act which we believe need revision 
and have presented case atudies which hopefully delineate 
these problems. Revisiona in these areas could result in a 
more efficient implementation of the Act while still giving 
Bupport to the underlying concepts of the Act. 


The WRC hopes that it is provided an opportunity to testify 

in 1982 when the Act comes up for reauthorization, At that 
time, we would be able to discuss specific proposed amendmenta 
and to provide more detailed case atudies, Thank you for the 
opportunity to teatify and for your consideration of the views 
of the WRC, 
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APPENDIX 
to the 


Statement of the 


Western Regfonal Counc1) 


ase8 


Oecember 10, 198) 


CASE STUDIES 


The case studies included in this Appendix were compiled by the 
Western Regional Council. For further details, the companies or 


government entities invalved may be consulted. 


Species: 


Houston Toad (Bufo houstonensis) 


Historic Range:* 
U.S.A. (Texas) 


Vertebrate Population Where Endangered or Threatened:* 
Entire . 
Status:* 
Endangered 
Listed:* 
October 13, 1970 
Critical Wabitat:* 
Described at 60 CFR 17.95(d) 
Special Rules:* 


None 


Case Study: 
City of Bastrop facility siting study 
Departnent of Interior Lignite Leasing Study 
Approximate Dates: 
1979 


*Itens indicated with an asterisk are taken from 50 CFR 
17.11, the Fish & Wildlife Service Listing of 
Endangered & Threatened Wildlife. 


History: 


The City of Bastrop, Texas planned to place a sani- 
tary landfill on the nearby Camp Swift Military 
Reservation, in Bastrop County. However, the 
critical habitat, as published for the Houston 
Toad, overlaps part of the Military Reservation, 
and includes areas which were being considered as 
possible sites by the City. Its belief that the 
defined area constituted the critical habitat of 
the Houston Toad caused the City to limit its 
options to sites outside of that critical habi- 
tat. 


In addition, the cities of Austin and San Antonio, 
and the Lower Colorado River Authority are seeking 
Interior Department approval to lease between 4,000 
and 6,700 acres for surface mining of lignite on 
the Camp Swift Military Reservation, also, in part, 
possibly conflicting with the listed critical habi- 
tat. 


During the spring of 1979, intensive surveys for 
the Houston Toad were conducted on areas both out- 
side and inside the designated critical habitat 
area. No toads were discovered on the Camp Swift 
property, despite a three-month study (conducted by 
Or. R.F. Martin of the Texas Memorial Museum at 
Austin). The fact that a critical habitat had been 
defined, however, did not eliminate or even miti- 
gate the requirement of studying lands outside of 
that critical habitat. Area-wide studies were 
required exactly as they are required for any 
development in any area suspected of containing an 
endangered species where no critical habitat has 
been designated. 


In addition, in this case, the designated critical 
habitat was, in actuality, simply a line drawn 
around areas of suitable habitat, but also includ- 
ing large areas of unsuitable habitat. The studies 
required not only found no Houston Toads outside of 
the designated critical habitat, but they found no 
Houston Toads in the large areas of “unsuitable 
habitat" within the designated critical habitat. 
In this instance, the designation of the critical 
habitat could arguably have had the effect of pre- 
venting the choice of the ecologically best loca- 
tion for the landfill. 


The final report of the DOI contractors analyzing 
the designated critical habitat of the Houston Toad 
in Harris County, Texas recommended that studies be 


done on the habitat needs, microclimatic para- 
meters, and ecology of the species, as sunqested 
here. There is no evidence that a critica! habitat 
{range} designation in any way benefits the 
species. On the other hand, there is evidence that 
that kind of desiqnation can restrict the free 
choice of viahte options, Tt may thus actually 
result fn inadvertent damage to the species. 
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Il. 


Species: 
American peregrine falcon (Falco peregrinus anatum) 


Historic Range:* 
Canada, U.S.A., Mexico 


Vertebrate Population Where Endangered or Threatened:* 
Entire 

Status:* 
Endangered 

Listed:* 


October 13, 1970 
June 2, 1970 


Critical Habitat:* 


An area entirely within California, described at 50 
CFR 17.95(b). 


Special Rules:* 
None 


Case Study: 


Atlantic Richfield Company consideration of a pro- 
posal to introduce an experimental population on 
Property held by the Company. 


Approximate Dates of Case Study: 
1979 


History: 


The Atlantic Richfield Foundation was requested by 
The United Peregrine Society, Inc. to provide a 
grant which would help pay for permanent peregrine 
falcon breeding facilities. Construction of these 
facilities would have released contingent donations 
from other organizations and allowed the Society to 
accept an offer of five pairs of peregrines from 


332 


Mexico, for experimental breeding and population 
development purposes. 


The American and Arctic subspecies of the peregrine 
falcon are classified as "endangered" in 
Colorado. The American subspecies is native to the 
region in western Colorado where the Atlantic 
Richfield Company holds substantial coal and oil 
shale reserves. Several wildlife surveys conducted 
in the vicinity of the Company's property have 
indicated that peregrines no longer inhabit these 
areas. However, if any signs of their presence 
were found, there could be serious repercussions on 
the Company's ability to develop the mineral 
properties. 


The Endangered Species Act provides for exceptions 
to the prohibition of the destruction of rare and 
endangered species habitat where it can be shown 
that proposed operations will not operate to the 
disadvantage of that particular species. However, 
the Act does not provide for a situation in which a 
company might, by experimental methods, attempt to 
introduce and foster an endangered species on an 
operations site. There is no guarantee, in fact, 
that such a program would not actually jeopardize 
continued operations on the property. Thus, even 
though a company might be willing to provide breed- 
ing facilities, followed by possible introduction 
of the birds at the company's property, it is logi- 
cally constrained from doing so. In this case, it 
is ironic that a strong consideration in ARCO's 
final decision not to attempt such a project was 
the fact that no assurances could be found that, 
should the introduction of the species prove suc- 
cessful, the continued operation of the facility 
would not then result in a violation of the 
Endangered Species Act. 


Ill. 


Species: 
Whooping crane (Grus americana) 


Historic Range:* 


Canada, U.S.A., (Rocky Mountains, east to 
Carolinas), Mexico. 


Vertebrate Population Where Endangered or Threatened:* 


Entire 
Status:* 

Endangered 
Listed:* 


March 11, 1967 
June 2, 1970 


Critical Habitat:* 


Described at 50 CFR 17.95(b) 


Special Rules: 


None 


Case Study: 


Public Service Company of Colorado construction of 
reservoir on Wildcat Creek, near Brush, Colorado. 


History: 


The Wildcat case study is closely tied to a pre- 
ceding case, the Grayrocks Dam construction case, 
which represented one of the first clashes between 
the ESA and a western water project. The Grayrocks 
conflict arose in the context of the Missouri Basin 
Power Project near Wheatland, Wyoming. This was an 
effort to build a three-unit 1500 megawatt coal- 
fired steam electric generating plant, known as the 
Laramie River Station, by a number of cooperative 
electric companies, which was financed by the Rural 
Electrification Association (REA). The operator of 
this project, Basin Electric, in conjunction with a 
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local irrigation district, had undertaken the con- 
struction of Grayrocks Dam and Reservoir on the 
main stem of the Laramie River about ten miles 
downstream from the power plant. 


The REA had requested §7 (ESA) consultation with 
the United States Fish and Wildlife Service 
(Service), as well as the Corps of Army Engineers 
(Corps), during the preparation of an Environmental 
Impact Statement. The result of that process was a 
biological opinion based in large measure upon a 
solicitor's opinion that concluded the Service 
could consider the effects of all projects which 
can reasonably be expected to be tn operation dur- 
ing the life of a specific project under consider- 
ation. The Service ound that the cumulative 
impacts of Grayrocks and other projects, both on 
the North and South Platte Rivers (including the 
Pawnee Station, which is the subject of the Wildcat 
case) would likely adversely modify or destroy the 
critical habitat of the whooping crane in Central 
Nebraska, unless one of two alternatives was 
followed: 


(a) Basin Electric's replacement of 
23,000 acre feet per year of water 
removed by the project; or 


(b) Establishment of an irrevocable 
trust for the whooping crane habitat of 
$7.5 million. 


Wildcat 


A second water right dispute between private 
interests and the Service arose from the construc- 
tion of the first 500 megawatt unit at the Pawnee 
Steam Electric Generating Station by Public Service 
Company of Colorado, near Brush, Colorado. As part 
of that project, the utility had contracted with a 
local irrigation district to build a reservoir on 
Wildcat Creek, an intermittent tributary to the 
South Platte River about five miles from the power 
plant site. Public Service Company had determined 
that the project complied with the Corps' criteria 
(at 33 CFR §323.4-2), giving it a “nationwide per- 
mit" under that agency's §404 program (33 U.S.C. 
§1344), without the necessity of an application. A 
staff attorney of the Service requested that the 
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Corps look into this project.! Subsequently 
(partly as a result of the backlash to the decision 
in the Grayrocks litigation), the Corps initiated 
§7 consultation with the Service which concluded 
that the operation of the Wildcat Reservoir would 
likely impact the critical habitat of the whooping 
crane in Central Nebraska some 300 nautical miles 
downstream unless one of two mitigation 
alternatives were undertaken: 


(a) Replacement of 1,409 acre foot per 
year; 


(b) Improvement of the whooping crane's 
habitat in the 53-mile reach of the river 
in Central Nebraska, including water 
releases (presumably of a lesser volume), 
Tand acquisition and habitat manipula- 
tion, such as clearing and leveling of 
islands, burning or spraying of associa- 
ted vegetation. 


This attorney had formerly been associated with the 
Environmental Defense Fund during disputes before 
the Colorado Air Pollution Control Commission and 
the Environmental Protection Agency involving air 
quality permits for the Pawnee Station. 


Species: 


Grizzly bear (Ursus arctos horribilis) 


Historic Range:* 


Canada, Western U.S.A. 


Vertebrate Poptilation Where Threatened or Endangered:* 


U.S.A.-+48 conterminous states. 
Status:* 

Threatened 
Listed:* 


Listed: March 11, 1967 
Delisted: October 13, 1970 
Relisted: July 28, 1975 


Critical Habitat:* 


None designated. 


Special Rules (50 CFR 17.40(b)]: 


Taking {except in self-defense, or in certain 
“nuisance” or research situations) is prohibited in 
the Lower 48 states, except that if not contrary to 
State taw, 25 grizzly bears per year may be taken 
by hunting, in the Flathead National Forest, the 
Bob Marshal? Wilderness Area, and the Mission 
Mountains Primitive Area of Montana. 


Case Study: 
ASARCO Incorporated: Mineral exploration at the 
Company's Rock Creek Project, Sanders County, 
Montana. {Cabinet Mountain Wilderness Area - U.S. 


Forest Service.) 


Approximate Dates: 
Mineral exptoration has been continuous in the area 


Since it began in 1963. The Endangered Species Act 
was invoked in 1979, 


’ 
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History: 


In 1963, the Bear Creek Mining Company, the 
exploration arm of the Kennecott Corporation, dis- 
covered copper-silver mineralization in the Cabinet 
Mountains, located in northwestern Montana. 
Although about two-thirds of the mineralized area 
was subsequently included within the Cabinet 
Mountains Wilderness, Bear Creek continued its 
exploration activities, concentrating on that por- 
tion of the discovery area lying outside the 
wilderness boundaries. In the -early 1970s, the 
property was acquired by ASARCO Incorporated, which 
continued actively exploring the claims. In 1979, 
ASARCO made the decision to extend its active 
exploration to that two-thirds of the claim block 
which lies inside the wilderness boundary. 


It is a significant fact of this case study that, 
under the terms of the Wilderness Act, a mining 
claim is invalidated unless an actual discovery has 
been proven (as that term is used in the 1872 
Mining Law), by midnight of December 31, 1983. If 
a discovery has not been proven by that time, 
ASARCO will lose its claims. (To "prove" a dis- 
covery requires extensive long-term exploration and 
definition of an orebody, even though in the usual 
sense of the word, the “discovery" was made when 
the claims were staked.) 


Another important fact to be remembered in review- 
ing this case is that, due to the weather condi- 
tions of northwest Montana, the normal drilling 
season in the area is approximately five months 
(June-October). Thus, the logistics of an explora- 
tion operation must be very carefully planned, in 
order to have men and equipment in the right place, 
at the right time, and with the right permits. 
Because the exploration in this case is being done 
inside wilderness, additional constraints are 
imposed. Drill rigs must be carried to and from 
the exploration site by helicopter. Therefore, 
contracts must be negotiated (well ahead of drill- 
ing season, since competition for their services is 
usually intense) for the helicopters and pilots, 
and timing must be very carefully coordinated. 
Once those contracts and times have been set, 
delays can mean that men, equipment, and helicop- 
ters are sitting on the ground waiting, at the 


Company's expense, for undetermined periods before 
they can actually begin work. 


In relating this history, ASARCO has emphasized 
that both U.S. Forest Service (USFS) and Fish & 
Wildlife Service (FWS) personnel have been very 
cooperative in working with the Company. Personnel 
limitations in the FWS, however, appear to have 
caused delays. 


In February of 1979, well in advance of its planned 
1979 drilling season, ASARCO initiated the process 
for obtaining the necessary approval of its plan of 
operations by the Forest Service. On April 2, 
1979, the plan was approved by the Forest Service, 
subject to certain requirements and conditioned on 
certain occurrences, one of which was the success- 
ful completion of a Fish & Wildlife Service consul- 
tation. The Forest Service approval letter stated, 
with regard to the FWS review, "We expect it to be 
successfully completed in early June.” Thus, 
because of the complex logistics referred to above, 
the Company continued making its plans and negotia- 
ting its contracts with drillers, helicopter 
services, and so on, for the 1979 season. 


Unfortunately, the FWS approval, once completed in 
the Billings FWS office, had to be approved in the 
regional FWS office, located in Denver. It took 
its turn along with all other submittals which were 
in the regional office, and did not receive final 
approval until September 1. In early July, how- 
ever, ASARCO decided, partly to keep its drilling 
contractors from leaving the project site, that the 
Company would file another operating plan with the 
Forest Service, one which would not require FWS 
consultation. 


Under this second plan, the Company would commence 
drilling on an existing road outside the boundaries 
of the wilderness area, near the site where the 
drillholes had originally been’ planned, but 
actually in an area which had already been par- 
tially explored. This second plan of operations 
was approved, and two holes were drilled outside 
the wilderness, at an approximate cost to the 
Company of $60,000. Drilling was in progress in 
the second drillhole when, on September 1, the 
Company received notice that FWS had approved its 
first plan. (This second drillhole was immediately 
abandoned, and the Company has not ever gone back 
to the hole to complete drilling it.) The Company 
immediately moved the drillrigs about 1500 feet, to 
the originally planned site, and began drilling. 
Thus, at least from the Company's point of view, in 
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spite of its best good-faith efforts to comply with 
permitting requirements, ASARCO was required to 
expend some $60,000 to drill two holes from which 
it derived minimal benefit. 


When obtained, the USFS permit imposed 62 special 
Management constraints on the project. Of these 62 
constraints, three were due to the FWS determina- 
tion that the exploration area has potential to 
contain grizzly bear denning and feeding sites. 
Among the wilderness-protection constraints were 
requirements such as helicopter-supported drilling, 
an (ASARCO-suggested) plan that groundcloths be 
spread under drillrigs to catch any ofl leaks, and 
a requirement that al? human waste be helicopter- 
transported out of the area. However, of the 
entire range of the 62 requirements imposed, ASARCO 
feels that the three constraints attributable to 
the FWS consultation have had the most severe 
impact on its exploration activities. 


The first FWS constraint limited the drilling 
season to four months rather than the normal five 
Months possible. Thus, 20% of the operating season 
was lost. The other two constraints imposed time 
restrictions upon when the Company could drill in 
certain portions of the project area. These con- 
straints were imposed by the FWS, acting as it _is 
directed b the Endangered Species Act, simply 
because the area in question has potential grizzly 
bear denning and feeding sites. [In fact, tn the 26 
years of recordkeeping by the Forest Service, there 
have been no sightings of grizzly bear within the 
2,980-acre ASARCO claim block. Apparently no one 
has ever seen a grizzly, or documented evidence 
that one has fed, denned, or even been in the 
project area, even before the recordkeeping process 
was initiated. 


In order to deal with the constraints imposing time 
restrictions on when drilling could occur’ in 
certain portions of the project area, the Forest 
Service gave ASARCO the burden of proof to show 
that the bears were not there. ASARCO has hired 
Dr. Al Erickson, from the University of Washington, 
a wildlife biologist who is a recognized grizzly 
bear expert, to assist the Company. By the end of 
1981, these studies will have cost the Company 
about $10,000. Ultimately, the grizzly bear 
studies will be a major cost item, estimated at 
approximately $85,000 at the present time. These 
studies, it should be remembered, are required even 
though no grizzly bear, and in fact, no sign of any 
grizzly, has been documented in the area, simply to 
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prove that no grizzlies exist in the area of 
exploration. 


In addition to Dr. Erickson‘s work, the Border 
Grizzly Project of the University of Montana, 
funded by the Forest Service, has spent some two 
years without success attempting, with baited meat, 
to trap a grizzly near the project area. 


In considering this case study, two points stand 
out: (1} The very small size of the ASARCO project 
relative to the size of potential grizzly bear 
range in Montana, and {2} the relatively very high 
costs imposed of searching for bears, and of pro- 
tecting potential denning and feeding sites while 
carrying on that search, in addition to the costly 
permitting and other delays and uncertainties. 
Finally, ASARCO has incurred substantial legal 
costs in defending a lawsuit brought by several 
conservation groups, which, following the District 
Court's judgment against the plaintiffs, has now 
ocen appealed to the District of Columbia Appellate 
ourt. 


Any grizzly bears ia this general area would form 
part of the Cabinet-Yaak ecosystem, which comprises 
a total of about 1,118 square mites. The 2,980- 
acre ASARCO claim group makes up only 0.26% of that 
ecosystem area. In addition must be considered the 
fact that exploration activities are only carried 
out on a very small portion of the claim group 
itself, i-e., on a very small portion of that 
0.26%, The Forest Service has estimated that 
ASARCO's activities have only impacted one-half 
acre. 


The effect of the Act, in this case, has been to 
delay and possibly even to stop a legal and 
legitimate project. Whether its use has been in 
the best interests of the spectes involved, how- 
ever, is questionable. 
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BEFORE THE 
SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION 
OF THE 


SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 


STATEMENT OF 
MICHAEL J. BEAN, ENVIRONMENTAL DEFENSE FUND 
CONCERNING 
REAUTHORIZATION OF THE ENDANGERED SPECIES ACT 
DECEMBER 10, 1981 


This testimony is presented on behalf of the twelve 
Organizations identified below* in support of the 
reauthorization of the Endangered Species Act. The 
effectiveness of that Act is extremely important to each of 
these Srganisations and to the conservation community as a 
wnoie because 1ts goal is fundamental to every conservation 


etfort. That goal, quite simply, is to preserve future options 


* Environmental Defense Fund, World Wildlife Fund-v.S., 
betenaers of Waldlite, National Audubon Society, Center for 
Environmental Education, Natural Resources Defense Council, 
Greenpeace-U.5.A., Humane Society of the United States, Animal 
Protection Institute, the Wilderness Society, the Whale Center, 
ana Funa for Animals. 


for buman welfare by preventing the avoidable loss of life 
foras whose unique genetic and chemical properties have been 
Shaped by a myriaa of forces over the millenia. 

Today's unparallelled threat to the diversity of life on 
e@artn ana its potential consequences for human welfare ace 
emply aescribea in the testimony of the distinguished panel of 
scientists before this subcommittee, Accordingly, our 
testimony will focus on how the Endangered Species Act can best 
facilitate the effective conservation of plants and animals 
that are now, or may foreseeably become, in danger of 
extinction, 

Some months ago, representatives of the organizations on 
whose behalf this testimony is presented and others met to 
consider how the Act could most effectively achieve its 
important goals, Mindful that Congress would soon examine the 
Act ang aware that various amendments would likely be 
conbidgerea, we attempted to identify certain fundamental 
objectives to guide our collective effort and assist Congress 
an evaluating the Act and possible amendments, The objectives 
we adentitied are set forth in the document attached to this 
Statewent; our collective effort to attain them will include, 
among other things, regular publication of a newsletter for the 
mempers of this subcommittee and other membere of Congresa 
analyzing how attaining those objectives will make more 
ettective the conservation of endangered and threatened 
species, The resainder of this teatimony explains and 


aaplifies those objectives, 
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Pirst, we strongly urge that the protection of the 
Endangerea Species Act continue to be available for all 
endangered or threatened animals and plants. It has sometimes 
been suggestea that the Act should not apply to so-called 
"lower" forms of animal life, such as mollusks, crustaceans, 
ana other invertebrates, or to plants. Such suggestions are 
premised upon considerations unrelated to the overriding goal 
of securing human welfare through the conservation of genetic 
diversity and should be rejected. As the testimony of the 
panel of scientists aemonstrates, the opportunities for 
material aavances in medicine, agriculture, industry, and 
science are as likely to be secured, if not more likely, 
through the preservation of the less familiar life forms as 
through the preservation of the better known. Indeed, not even 
aesthetic considerations dictate the sorts of distinctions 
suggestea, as those familiar with the beauty of seashells, 
butterflies, and wildflowers well know. Accordingly, we urge 
that the Act continue to be potentially available for all 
Plants ano animals. 

A second objective is that the Act provide an efficient 
means of listing species which are endangered or threatened for 
any reason, with such listings based upon the best available 
scientific and commercial data. In September of this year, the 
Interior Department solicited from the public recommendations 
concerning improvements that could be made in the 


aaministration of its endangered species program. The 
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responses reflected a perception, shared to @ surprising degree 
by both industry and the conservation community, that the 
Process for aetermining the status of species should be more 
efficient ang more expeditious. 

A moce expeaitious listing process serves industry by 
reaucing the period of uncertainty in which the status of a 
Species remains unresolvea, Right now, because of the 1978 
amenaments requiring local public meetings, local public 
hearings, economic assessments of critical habitat 
gesignations, and other procedures, well over a yeac typically 
e@lapses from tne time a 6pecies is firet proposed for listing 
until its final status 18 determined, Indeed, a large number 
ot proposea listings have been withdrawn because compliance 
with tnese new procedural cequirements could not be 
accomplished within the two-year deadline fixed by the statute. 

Such prolonged uncertainty in determining the status of 
Bpecies secves neithec industry noc the interests of the 
Species wnose very aurvival is in question, No one can say 
with certainty how many species are in fact in danger of 
extinction toaay or may become go in the foreseeable future, 
although tne prevarling view ig that there are substantially 
moce species in both categorios than ace now recognized under 
the Act or that can be recognized under current listing 


Proceaures, Thus, because of the complexity of those 
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procedures, we face the virtual certainly of losing species we 
never knew to be endangered -- and failing to protect species 
we never knew needed protection. 

In our view, Congress should recognize, and the Act should 
reflect that there are two separate and quite distinct 
functions that must be performed. The first is to ascertain 
what species are in fact facing the threat of extinction. The 
secona is to decide how much should be done to protect them and 
whether exceptions are warranted in particular cases. The 
former function should be based strictly upon an objective, 
scientific assessment of the biological status of the species 
in question. The latter, obviously, requires a balancing of 
environmental, economic, social, and other objectives. It is 
extremely important, however, that we keep these functions 
separate and not let our assessment of how much protection is 
economically desirable influence our determination of which 
species are in fact facing the threat of extinction. 

Much of the delay and uncertainty that now accompanies the 
listing process arises from the fact that these two logically 
separate functions have often been merged. The 1978 
amenaments, though based in part on a GAO report which 
criticized the Fish and Wildlife Service for allowing economic 
-- and therefore political -- considerations to influence its 


lasting aecisions, actually make the listing process more 
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vulnerable to such pressures. Thus, an administration that is 
more responsive to those pressures than to the objective, 
biological needs of species will list few, if any, species. 
Inaeea, the current administration has yet to publish a final 
rulemaking or even a proposal to list any new species in the 
more than ten months of its existence. 

A third set of objectives pertains to the very important 
role the states can play in the conservation of threatened and 
endangered species. In 1973 Congress declared that encouraging 
the states to develop and maintain conservation programs 
through feaeral financial assistance was key to safeguarding 
the nation's heritage in fish and wildlife. Congress was 
right; the role of the states was key then and it is key 
toaay. yet the federal financial assistance to encourage the 
states to develop and maintain these programs has completely 
driea up. For the states to develop significant, long-term 
conservation programs, they cannot be faced with a roller 
coaster of feaeral assistance. While one cannot quarantee a 
fixed level of federal assistance to the states or anyone else 
for the inaefinite future, it may be possible to provide a 
reasonable cushion against the peaks and valleys of the budget 
by linking the amount of money available to assist the states 
to the overall appropriation for the Act. We encourage the 
subcommittee to explore this possibility to insure a real 


partnership between the states and the federal government. 
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We also encourage Congress to recognize the right’ of states 
to enact and enforce laws more restrictive than the Act 
atself. Recently. a federal court voided a California 
conservation law because it was more restrictive than the 
Endangered Species Act.* Similar laws in New York and other 
states may also fall unless the Act is changed to allow such 
laws. If the states believe that more restrictive laws are 
desirable, the Endangered Species Act should not prevent them 
from enacting and enforcing those laws. 

In 1973 Congress also sought to demonstrate the commitment 
of the United States to the worldwide protection of endangered 
species by authorizing limited financial and other assistance 
to conservation programs in other nations. Here too, the Act's 
promise is now being allowed to go unfulfilled. The 
international cooperation provisions of the Act are useful and 
important. These provisions do not need to be changed -- they 
need to be implemented. Accordingly, we urge this 
subcommittee, in the course of overseeing the implementation of 
tnis Act, to press vigorously for an accounting of what can, 
and 18 plannea to be aone under the Act's international 
cooperation provisions. 

Another important set of objectives pertains to the duties 
imposed on federal agencies by Section 7 of the Act. In 1978, 


Section 7 was the major focus of the Senate's attention. 


*pouke Company v. Brown, 463 F. Supp. 1142 (E.D. Cal. 1979). 
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Believing that the requirements of Section 7 were too 
inflexible, Congress in that year provided a mechanism whereby 
activities otherwise subject to Section 7 could be exempted 
from it. There was considerable uncertainty then as to how 
frequently a need to resort to the exemption process would 
arise. Three years later, we see that the exemption process 
worked smoothly for the two projects that gave rise to 
congressional concern in 1978 and that no other projects have 
gone through the process. Thus, we feel that the basic 
proceaures and requirements of Section 7, in which the Fish and 
Wilalife Service and National Marine Fisheries Service issue 
biological opinions governing compliance by federal agencies 
with the auty to unsure against jeopardizing the survival of 
listea species, should remain unchanged. 

As to the exemption process itself, if Congress is now 
inclinea to change it, certain of its features should 
aetinitely be retained. In particular, we feel that exemptions 
should only be authorized for those actions for which there has 
been a good faith effort, through consultation, to avoid 
enaangerea species conflicts and for which there is a clearly 
aemonstrated regional or national economic necessity and the 
avsence of feasible alternatives. These determinations, we 
believe, shoula be made by a responsible administrative body of 


hagh level officials after public, impartial and comprehensive 
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inquiry into the action and its feasible alternatives and 
Proviged that all reasonable measures to mitigate the effects 
of the exempted action are required to be undertaken. 

A final feature of Section 7 that deserves mention is that 
it gives all federal agencies the authority, independent of 
their other coles of function, to carry out programs for the 
conservation of listed species, This authority has clearly 
been beneficial, particularly with respect to land management 
ana public works reiated federal agencies, It should therefore 
be continued in the broad terms in which it is now stated. 

Our remaining objectives can be succinctly summarized, 
First, pecause of the enormous citizen interest in endangered 
Species preservation and the implementation of this Act, the 
Bignificant opportunities for public participation in its 
implementation should be continued. The two most significant 
OL these opportunities are the right to petition for the 
listing or reclassification of particular species and the right 
to anitiate citizen lawsuits against those who violate or fail 
to enforce the Act. Secondly, because of the critical 
importance ot hapitat protection for species preservation, the 
Act snould encourage as many means of habitat protection as are 
possipie ana snould specifically retain federal habitat 
acquisition authority, Third, recently enacted amendments to 


the Lacey Act create a criminal penalty structure more 
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stringent than that of the Endangered Species Act. Because 
violations of the Endangered Species Act are, by their very 
nature, among the most serious of wildlife law violations, the 
criminal penalty structure of that Act should be revised to 
bring it into conformity with the recent Lacey Act amendments. 

If our commitment to the preservation of endangered species 
is serious ana if we look upon it as an investment in future 
Opportunities to improve our own welfare and that of future 
generations, then we must be willing to pay the price of that 
investment. Our final objective is, therefore, that the Act be 
aaceguately funded to insure that its purposes are effectively 
carccied out, that it is rigorously enforced, and that the 
states ace encouraged to develop effective complementary 


programs. 
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STATEMENT OF GOALS AND OBJECTIVES 
REGARDING THE REAUTHORIZATION OF THE 
ENDANGERED SPECIES ACT 


Qur goal is to secure a strong statutory base for 
the effective conservation of plants and animals that are 
now, or may foreseeably become, in danger of extinction, 
and to insure that the Endangered Species Act furthers the 
purposes and policies that it now articulates. To that end, 
we seek the following specific objectives in the reauthorization 


of the Act in 1982: 


1. The protection of the Act must continue to be 


available for all endangered or threatened animals and plants. 


2. ‘The Act must provide an efficient means of listing 
species which, as now provided in the Act, are endangered or 
threatened for any reason, based upon the best available 


ecientific and commercial data. 


3. The Act must provide for adequately funded grants 


to states for the conservation of endangered and threatened 
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species, encourage cooperative agreements and management 
agreements between state and federal agencies, and recognize 
the right of states to enact and enforce laws more restrictive 


than the Act itself. 


4. The Act must continue to provide for international 
cooperation in the conservation of endangered and threatened 
species, a& currently provided in Section 8, as well as for 


the implementation of intermational conservation agreements. 


$. The Act must continue to authorize the acquisition 


of habitat for endangered and threatened species. 


6. The Act must continue to impose on ail federal 
agencies a duty, independent of the other reles or functions 
of such agencies, to carry out programs for the conservation 
of listed species and such duty must continue to be defined 
broadly to include the use of all] measures necessary to bring 
listed species to the point at which the protection of the 


Act is no longer needed. 


7. The procedures and requirements of Section 7{a) 


relating to federal agency actions must remain unchanged. 
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The biological opinions respecting the compatibility of 

particular actions with such requirements must continue to 
be the responsibility of the U.S. Pish and Wildlife Service 
and the National Marine Fisheries Service and must be based 


etrictly on biological considerations. 


6. Exceptions to the requirements of Section 7{a) 
must only be authorized with respect to actions for which 
there has been a good faith effort, through consultation, to 
avoid endangered species conflicts and for which there is a 
clearly demonstrated regional or national economic necessity 
and the absence of reasonable alternatives, with such deter- 
Minations to be made by a responsible administrative body of 
high level officials after public, impartial and comprehensive 
inquiry into the action and its possible alternatives, and 
provided that all reasonable measures to mitigate the effects 


of such actions are required to be undertaken. 


9. The opportunity for meaningfu) public participation 
in the implementation of the Act through petitions for the 
listing of particular species and the initiation of citizen 


lawsuits must be preserved. 


10. The Act must be adequately funded to insure that 
its purposes are effectively carried out, that it is rigorously 
enforced, and that the states develop effective complementary 


conservation programs. 


ll. The criminal penalty provisions of the Act must 
be strengthened to make them comparable to those of the Lacey 


Act as it is expected to be amended in 1961. 
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TESTIMONY OF KENNETH BERLIN 
BEFORE THE EXVERONMENTAL POLLUTION SUSCY™ITTEE 
OF THE ENVIRONMENT AND PUBLIC WORKS COMMITTEE 
OF THE UNITED STATES SEYATE ON OVERSIGHT 9% 
THE ENDANGERED SPECIES ACT 
DECEMBER 10, 1981 


MQ, CHATOMGN AN) MEMBE®S OF THE SUBCOMMITTEE, T 4 
COUNSEL AND LEGESLATIVE PIRECT9R FAR WILDLIFE FO® THE NATIONAL 
ANDUSOY SOCIETY. T AM ALS CHAIRMAN OF A COMMITTEE THAT IS 
COORNIMATING THE ACTIVITIES OF 4 LASSE NUMBES OF SP°UPS 
CONCERNED ABOUT THE REAUTHOSIZATION OF THE ENNANSERED SPECIES 
ACT. J WOULD LIKE TO THANK YOU FOR GIVING ME THIS NOOORTUNITY 
TO TESTIFY ON BEHALF OF THE NATIONAL AYAUBON SOCTETY AND THE 
GROUPS LISTED BELOW IN SUPPO°T OF THE NEED FOR REAITHORIZING 
A STRING AND EFFECTIVE ENDANGERED SPECIES ACT. 


EARLIER THIS MOSHING, MICHAEL BEAN OF THE ENVIRONMENTAL 
DEFENSE FUND EXPLAINED ELEVEN P®INCEPLES SEEMED FLNDAMENTSL 
TO AN EFFECTIVE ENDANSESED SPECIES ACT BY THE GROUPS FOR WHICH 
I] ALSO TESTIFY. LATER THIS MORNING, THIS SUBCOMMITTEE WILL 
HEAR A PANEL OF THREE DISTENGUISHEN SCIENTISTS EXPLAEN THE 
SCIENTIFIC 4ND PRACTICAL BENEFITS OF PENTECTING NATUPAL DIVERSITY 
IN SERERAL AND ENDANGERED SPECIES IN PORTICULAR. MY TESTIMONY 
WILL REPLY TO MANY QF THE CRITICISMS OF THE ACT RAISED BY 
INDUSTRY AND ECONOMIC INTEREST SROUPS, 


* HRUMANE SOCIETY OF THE UNITEN STATES, AUIRUBNY SATUS4LIST SOCIETY, 
ANIMAL PROTECTION INSTITIITE, NATIONAL PARKS & CONSERVATION ASSOC,, 
MASSACHUSETTS AUDUBON SOCIETY, MONITOR INTERNATIONAL, FUND FOR 
ANIMALS, ENVIRONMENTAL DEFENSE FUND, WILDERNESS SOCIETY, DEFENDERS 
OF WILDLIFE, UNITED STATES SECTION QF INTERNATIONAL COUNCIL FO® 
BIRD PRESERVATION, SIERRA CLUB, CENTER FOR ENVIRANMENTAL EDUCATION 


TAKEN TOGETHER, THE CRITICISMS FROM INDUSTRY OVER THE 
PREVIOUS TWO DAYS OF TESTIMONY RELATE TO THE FOLLOWING: 
(1) SECTION 7 AND ITS ECONOMIC IMPACT; (2) THE LISTING 
PROCESS AND THE ALLEGED NEED FOR ECONOMIC CONSIDERATIONS IN 
THAT PROCESS; (3) THE PROTECTION OF SPECIES ENDANSESED BY 
NATURAL RATHER THAN MAN-MADE CAUSES; AND (4) THE EFFECT OF 
THE ACT OY WESTERN WATER USE, IN THIS TESTIMONY, I WILL 
RESPOND TA INDUSTRY'S STATEMENTS IN EACH OF THESE AREAS, 


1. SECTION 7 HAS WORKEN REMARKABLY WELL 


SECTION 7 PREVENTS ANY FEDERAL ASENCY FROM TAKING ANY 
ACTION THAT IS LIKELY TO JEOPARDIZE THE SURVIVAL OF A LISTED 
SPECIES OR ADVERSELY AFFECT ITS CRITICAL HABITAT. WHEN A 
POSSIBLE CONFLICT EXISTS BETWEEN 4 SPECIES AND A FEDERAL ACTION, 
THE FETERAL ACTION AGENCY CONSULTS WITH THE FISH AND WILDLIFE 
AND/O8 NATIONAL MARINE FISHERIES SERVICES AND ONE O° BOTH OF 
THESE SERVICES ISSUES A BIOLOGICAL OPENION STATING WHETHER 
THE ACTION WILL JEOPARDIZE THE SURVIVAL OF LISTE SPECIES. 
IF THE SERVICE FINDS JEOPARDY, THE ACTION AGENCY O8 THE PROJECT 
SPONSOR CAN SEEK 4N EXEMPTION FROM THE SECTION 7 PROHIBITIONS, 


THE SECTION 7 PROCESS IS WINELY MISUNDERSTOON, ITS 
IMPACT ON ECONOMIC DEVELOPMENT HAS BEEN GRASSLY 489 UNFAIRLY 
EXAGGERATED, 


THE FIRST MISUNDERSTOOD FACTOR ABOUT SECTION 7 IS THE 
SCOPE OF ITS PROHIBITIONS, CONTRARY TN SOME COMMENTS ABOUT 
THE ACT, THE SECTION 7 JEOPARDY PROVISION APPLIES OYLY FO 
SPECIES, NOT TO INDIVINUALS OF A SPECIES. THUS, BEFORE THE 
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FISH AND WILDLIFE OR NATIONAL MARINE FISHERIES SERVICE MAKES 
A JEOPARDY FINDING, IT MUST DECIDE THAT THE FEDERAL ACTIVITY 
WILL JEOPARDIZE THE SURVIV8L OF A LISTED SPECIES, “OT JUST 
THE SURVIVAL OF ONE INDIVIDUAL OF THE SPECIES, THE LIMITED 
NATURE OF SECTION 7 IS BEST SEEN FROM THE FACT THAT OF THE 
ALMOST 9,673 CONSULTATIONS HICH WE KNOW THE FISH 44ND WILDLIFE 
SERVICE CONDUCTED DURING THE PAST THREE YEARS, ONLY IN 154 
(1.6 PERCENT) OF THESE DID THE SERVICE FIND & SUFFICIENT 
CONFLICT BETWEEN THE SPECIES AN THE PROJECT TS MAKE EVEN A 
PRELIMINARY JEQPARNY FINDING, IN RECENT YEARS, FA EXAMPLE, 
THE GOVERNMENT 48%) THE COUSTS HAVE FOUND NO JEQPAPNY WITH 
RESPECT TO MANY PROJECTS WITH IMPACTS ON INDIVIDUALS OF 
ENDANGERED OR THREATENED SPECIES. FOR EXAMPLE, THEY FOUND 
THAT A HIGHWAY AFFECTING BALD EAGLES NEAR COEUO MALENE, 
TD4H9, WHICH HAD PATENTIOLLY SEVERE IMPACTS OY ESSE 
HABITAT, TIP NOT JEMNP SENT ZE THE SupvIvAL AE THAT 

SPECIES. WHILE ENVIRONMENTAL GROUPS HAVE NOT ALWAYS AGREED 
WITH ALL THESE DECISIONS, THE INCONTRAVERTIBLE POLIT IS THAT 
ADVERSE IMPACTS ON INDIVIDUALS OF A LISTED SPECTES WILL NOT 
ALONE STOP A FERERAL SCTION. 


ALSO MISWINESSTION ES THE EXTENT 19 WHICH SECTION 7 
APPLIES TO PRIVATE LAND. IN PARTICULAR, CRITICS SSUE THAT 
SECTION 7? STOPS ALL PRIVATE REVELAONENT ON APEAS NESTGNATED 
AS CRITICAL HABITAT. IN FACT, LIKE THE JENPAQNY CLANSE, THE 
CRITICAL HABITAT CLAUSE APPLIES ONLY TO FENERAL ACTION, THUS, 
NOTHING TH SECTION 7 APPLIES TO PRIVATE LAND USE UNLESS 4 
FENERAL ACTION IS ENVOLYEN. 


357 


IT IS ALSO INCORRECT THAT SECTION 7 iS INFLEXIBLE Au 
STOPS ECONOMIC DEVELOPMENT, RATHER, THE SECTION PROVIDES AN 
ACCOMMODATION BETWEEN ECONOMIC NEVELOPMENT AN SPECIES 
PROTECTION THROUGH AN EXEMPTION PROCESS, THE END SESULT OF 
WHICH IS BASED LARGELY ON ECONOMIC GROUNDS, 


OF EQUAL IMPORTANCE TO THE EXEMPTION PROCESS, HOWEVER, 
IS THE FACT THAT SECTION 7 HELPS IDENTIFY, AND THEPEFORE AYOINS, 
CONFLICTS BETWEEN SPECIES AND ECONOMIC DEVELOPMENT. IF ADVERSE 
EFFECTS UPON A SPECIES ARE FOUND EARLY IN POOJECT PLANNING, 
THE PROJECT CAN OFTEN BE MODIFIED TO AVOID CONFLICT. THAT IS 
EXACTLY WHAT HAPPENS IN MOST CASES. IN FISH SND WILDLIFE 
REGION 7, FO” EX4MPLE, THE DUPECTOR NROTE THAT NINETY PERCENT 
OF POTENTIAL CONFLICTS ARE RESOLVEN THROUGH ENFORMAL CONSULTATION 
PROCEEDINGS. FORMAL CONSULTATION, EVEN THOSE LEADING TO JEQPARDY 
OPINIONS, RESOLVE CONFLICTS JUST AS SURELY. AFTER REQUIRING 
SLIGHT MODIFICATIONS IN THE PROPOSED PROJECT, THE FISH AND 
WILDLIFE SERVICE FOUND PROJECT SPONSORS COLD AYOID JEDPAPDY 
WITH RESPECT TO PRELIMINARY OIL EXPLORATION IN THE BEAUFORT 
SEA, MINERAL EXPLORATION IN THE CABINET MOUNTAINS IN MONTANA, 
LEVEE CONSTRUCTION BY MCGEE CREEK LEVEE AND DRAINAGE DISTRICT, 
ILLINOIS AND IN MANY OTHER CASES, ATTACHED IS A SUMMARY DF 
NINE JEOPARDY OPINIONS ISSUED THROUSH OR BY THE HONOLULU OFFICE 
OF THE FISH AND WILDLIFE SERVICE SHOWING THE SUCCESSFUL 
RESOLUTION OF EACH POTENTIAL CONFLICT. WHEY SUCH 
ANALYSIS IS COMPLETE FOR ALL FISH AND WILOLIFE OFFICES, WE 
BELIEVE IT HILL SHOW SIMILA RESULTS, THUS, WHILE ENYTSON“ENTAL 
GROYPS OR INDUSTRY MAY DISAGREE OVER VARTOUS ASPECTS OF THESE 
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OPINEFONS, THE FACT REMAINS THAT IN VIRTUALLY ALL CASES, PROJECT 
SPONSORS HAYE SUCCESSFULLY MODIFIED THEIR PROIECTS TO AVOID 
CONFLICT WITH ENDANGERED OR THREATENED SPECIES. 


TURNING TO THE DIRECT ECONOMIC IMPACT OF THE SECTION 7 
PROCESS, OUR ANALYSIS OF SECTION 7’S ECONOMIC IMPACTS AMIN THAT 
OF THE DEPARTMENT OF THE INTERIOR ARE PRELIMINARY, INITIAL DATA 
REVEALS THAT FROM FY 1979 TO 1981 THERE WERE 7,494 INFORMAL 
AND 2,179 FORMAL CONSULTATIONS UNDER SECTION 7. AS PREVIOUSLY 
INDICATED, 154 OF THESE, OR APPROXIMATELY 1.6 PESCENT, LEN 
TO AT LEAST A PRELIMINARY JEOPARDY FINDING. VI®THALLY ALL 
OF THESE JEOPARDY OPINIONS LED TO ALTERATIONS OF THE PQQJECT 
ACCEPTED BY THE PROJECT SPONSOR. FOR EXAMPLE, IN FISH AND 
WILDLIFE SERVICE REGION 6, OCCUPYING EIGHT WESTERN STATES, 

NONE OF THE 26 JEOPARDY OPIONIONS ISSUED IN FY 1979-1931 
STOPPED PROJECTS. IN ADDITION, THE ACTING RESIDYAL NISECTOR 
WROTE THAT "WE BELIEVE THAT THERE HAYE BEEN FEN ISTANCES IN 
REGION 6 WHERE PROJECTS HAYE BEEN NELAYED SOLELY BECALSE NF 
THE ENDANGERED SPECIES ACT. IN MOST CASES THEDE HAVE BEEN 
OTHER PROBLEMS THAT WOULD HAVE DELAYED THE PROJECTS EVEN IF 
THE ENDANGERED SPECIES ACT DID NOT EXIST." 14 NO CASE ANYWHERE 
IN THE COUNTRY HAS A PROJECT SPONSOR SONGHT 4N EXEMOTION 
DURING THE LAST THREE YEARS.” 


* IN OYE CASE A PROJECT SPOYSSR APPLIED FAR AY EXEMOTIN, 
BUT A COURT RULED THAT THE APPLICATION WAS PQE“ATURE, 


FINALLY, CONTRARY TO EARLIER TESTIMONY, THE SECTION 7 
CONSULTATION PROCESS DOES NOT UNDULY DELAY PROJECTS, THE ACT 
PROVIDES THAT THE RELEVANT SERVICE MIST COMPLETE CONSULTATION 
WITHIN 90 DAYS, 4 RECENT NATIONAL WILDLIFE FEDERATION STUDY 
OF MORE THAN 600 CONSULTATIONS SHAWS AN AVERAGE CONSULTATION 
TIME PER OPINION OF 78 DAYS (2.6 MONTHS), AGAIN, 4 CAREFUL 
REVIEW OF THE FACTS REVEALS THE ACT IS WORKING SMOOTHLY, 
EXACTLY AS CONGRESS INTENDED. 


TO CONCLUDE, EVEN BY THE MOST CONSERVATIVE STANDARD OF 
ECONOMIC REVIEW, A STATUTE IS REMARKABLY SUCCESSFUL El FINDINGS 
THE PROPER BALANCE BETWEEN ECONOMIC GROWTH ANT ENVIRONMENTAL 
PROTECTION IF IT PROTECTS SPECIES, WITHOUT STNPPING PROJECTS 
OF ECONOMIC IMPORTANCE, THE ENDANGERED SPECIES ACT HAS SUCCEEDED 
IN WALKING THAT TIGHTROPE, IN MANY CASES OF CONFLICT BETWEEN 
THE SPECIES AND THE PROJECT, THE SPONSOR HAS MOMIFIER THE PROJECT 
TO PROTECT THE SPECIES, WHILE THAT MIGHT MAKE THE PROJECT 
SOMEWHAT MORE COSTLY, THE ACT IS WORKING IF IT "OES NOT MAKE 
THE PROJECT UNECONOMICAL. AS THE TESTIMONY OF THE SCIENTIFIC 
EXPERTS PRESENT HERE TODAY WILL ESTABLISH, THE AVOIDABLE LOSS 
OF SPECIES MAY CAUSE INCALCULABLE ECONOMIC AND OTHER DETRIMENT 
TO HUMANITY, THE EXTRA COST TO A PROJECT SPONSOR FOR PROTECTING 
SPECIES MERELY INTERNALEZES A FRACTION OF THAT COST. MOREOVER, 
THE ACT PROVIDES AN ULTIMATE EXEMPTION FROM ITS PROHIBITIONS 
IF THE PROJECT CANNOT BE ALTERED AND IF IT IS OF SUFFICIENT 
ECONOMIC IMPORTANCE, 
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TI. ECONOMICS SHOULD NOT ENTER INTO THE LISTINGS PROCESS 
MICHAEL BEAN H4S JUST TESTIFIED ABOUT THE LISTING PROCESS. 
HE STATED THAT WE OPPOSE ANY EFFORTS TO INCLUNE ECONOMIC 
CONSIDERATIONS IN THE LISTING PROCESS. WITHOUT REPEATING THAT 
TESTIMONY HERE, I HILL ONLY EMPHASIZE THAT THE ECONOMIC EFFECT 
OF THE ACT CAN BE CONSIDERED EITHER AT THE LISTING, PPO.IECT 
INITIATION OR EXEMPTION STAGE OF THE ACT’S PROCERURES, CURRENTLY, 
ECONOMICS ARE NOT CONSINERED IN METERMINING WHETHER TO LEST A 
SPECIES, BUT ARE CONSIDEREN DURING THE EXEMPTION PROCESS, WHERE 
THE CONSIDERATION SHOULD REMAIN. IF ECONOMICS WERE ALS 
CONSIDERED AT THE LISTING STAGE, THE GOVERNMENT WOULD HAVE TO 
WEIGH HYPOTHETICAL ECONOMIC EFFECTS AGAINST THE UNKNOWN VALUE 
OF & SPECIES, AN IMPOSSIBLE TASK. AT THAT STASE, THE SAVESNMENT 
COULD ONLY HYPOTHETICALLY CONSIDER WHETHER PPA.IECTS SPONSORS 
COULD MODIFY HYPOTHETICAL PROJECTS TO AVOIN CONFLICTS. WE 
REGARD THIS SEARCH FOR ALTERNATIVES AS AMOS THE MOST IMPORTANT 
PENCESSES IN THE ACT, BUT IT IS A PROCESS THAT THE GOVERNMENT 
CV NOT CONDUCT EN THE ABSTRACT. IN CONTRAST, BY THE TIME THE 
EXEMrTIGN PROCESS BEGINS, THE SPONSOR HAS IMENTISIET ALL 
ALTERNATIVES, IF ANY, AND THE ECONOMIC VALUE OF THE PROJECT 
WSS CRYSTALLISED. AT THAT POINT, AN EXEMPTION PRACESS BASED 
Gs THE ECONOMIC [MPORTANCE OF THE PROJECT, THE FAILURE T9 
IDENTIFY REASONABLE ALTERNATIVES AND THE POSSIBILITY OF 
MITIGATINS IMPACTS, AT LEAST CAN BE CONDUICTEN INTELLIGENTLY. 
II], SPECIES TH®EATENEE £Y. MATPRAL CAUSES FAY BE JUST AS 
YALIAMLE TD HUMANS AS THPSS THOPATENES av MAY 


THE FOREST PRODUCTS ASSACTATION HAS SUGSESTEN THAT THE 
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PROTECTION OF THE ACT APPLY ONLY FO SPECIES THREATENED BY 
HUMAN ACTIVITY, BY EXCLUDING SPECTES NATURALLY EXDANGERED, 
THE ASSOCIATION SHOWS A FUNDAMENTAL MISUNDERSTANNING OF WHY 
WE PROTECT SPECIES, OUR SUPPORT OF SPECIES PROTECTION IS 
BASED ON THE UTILITARIAN VALUE OF SPECIES AS A NATURAL RESOURCE 
ON WHICH WE DEPEND FOR FOOD, MEDICINE, OXYGEN, CLEAN AIR AND 
WATER, ENERGY, BUILDING MATERIALS, CLOTHES, PSYCHOLOGICAL 
WELL-BEING AND COUNTLESS OTHER BENEFITS, THOSE BENEFITS ARE 
JUST AS GREAT IF THE SPECIES IS ENDANGERED BY NATURAL OR 
MAN-MADE CAUSES. MOREOVER, IT WOULD BE ADMINISTRATIVELY 
IMPOSSIBLE TO DETERMINE WHEN HUMAN ACTIVITIES BESIN T9 AFFECT 
A SPECIES, AND IN ALMOST ALL CASES HUMAN ACTIVITY BESINS TO 
PLAY A ROLE EVENTUALLY, 


IV. THE ACT USS NOT ANVERSELY AFFECTED WESTER WATER USE 


A NUMBER OF ORGANIZATIONS HAVE TESTIFIES THAT THE ACT 
UNDULY INTERFERS WITH WESTERN WATER USE, THEY ARGUE THAT 
THE ACT SHOULD CONFAIN A PROVISION, SIMILAR TO SECTION 101(c) 
OF THE CLEAN WATER ACT, WHICH PROHIBITS INTERFERENCE BY THE 
ENDANGERED SPECIES ACT IN WESTERN WATER ALLOCATION. SUCH 
ARSUMENTS IGNORE FUNDAMENTAL DIFFERENCES BETWEEN THE ACTS AS 
WELL AS EIGHT YEARS OF IMPLEMENTATION OF THE ENDANSEREN SPECIES 
ACT. 


WESTERN WATER INTERESTS APSHE THAT SESTIO 1915) AF THE 
CLEAN WATER ACT IS DESIGNED TO INSURE THAT WATER QUALITY 
CONCERNS NOT BE USED TO JUSTIFY CONTROL OVER WATER QUANTITY 
USE IN THE WEST. WHILE WE DO NOT BELIEVE SUCH A DISTINCTION 
CAN OR SHOULD BE MADE, ARSUABLY THE WEST CAN CONTROL WATER 


QUALITY USING TRADITIOVAL POLLUTION CONTROL DEVICES. 


THE ENDANGERED SPECIES ACT, OF COURSE, SE?YES AN 
ENTIRELY DIFFERENT PURPOSE. IT PROTECTS SPECIES FROM 
EXTINCTION, ENCLUDING THOSE FULLY DEPENDENT ON WATER IN THE 
WEST, THUS, UNLIKE THE CLEAN WATER ACT, WHERE THE SOALS 
OF THE ACT CAN ARGUABLY BE ACHTEYED WITHOUT REGULATING WESTERN 
WATER QUANTITY, THE ENDANGERED SPECIES ACT CANNOT STOP 
EXTINCTIONS OF WATER DEPENDENT SPECIES IF THERE 1S AN 
THADEQUATE FLOW OF WATER AVAILABLE TO THEM, 


EQUALLY IMPORTANT, THERE IS N9 ECONOMIC JUSTIFICATION 
FOR SUCH EXTINCTIONS. AS PREVIOUSLY INDICATED, THERE ARE NO 
EXAMPLES IN FISH AND WILDLIFE SERVICE RESION 6, THE PRINCIPAL 
WESTERN REGION, OF THE SECTION 7 PROCESS EITHER UNDULY DELAYING 
OR STOPPING A PROJECT, FISH AND WILDLIFE SERVICE MATS HAS NOT 
IDENTIFIED A SINGLE WESTERN WATER P8OJECT STOPPED BY THE SCT. 


EVEN IF THE ACT’S PROVISIONS PROVE INCOMPATIBLE WITH 
A WESTERN WATER USE, THE EXEMPTION PROCESS PROYIPES FOR THE 
COMPLETION OF ANY WESTERN WATER PROJECT OF SUFFICIENT ECOWCAIC 
VALUE, 


TO CONCLUDE, THE ENDANGERED SPECIES ACT SETS FORTK A 
NATIOVAL GOAL OF PROTECTING SPECIES FROM EXTIYCTION. THERE 
TS NO GREATER ECONOMIC PEASON TO DROP TREAT GOAL WHEY WESTEPN 
METER USE 1S INVOLVED THAN WHEY ANY OTHER USE IS AFFECTED. 
IN THE FINAL ANALYSIS, THE ACT WILL VOT STAP ANY WATER PROJECTS 
OF ANY REAL ECONOMIC VALUE. 


V. OTHER CRITICISHS 


I WILL NOT AT THIS TIME RESPOND TO CRITICISMS RELATING TO 
INEFFICIENCIES IN THE ACT OR TO PROVISIONS THAT APPEAR 10 
CONTRADICT EACH OTHER, EXCEPT TO SAY, OF CQURSE, THAT THE 
CONGRESS SHOULD ELIMINATE ANY SUCH REAL PROBLEMS AND THAT WE 
ARE WILLING TO HELP RESOLVE SUCH ISSUES. I ALSO WILL NOT AT 
THIS TIME RESPOND TO THE AMENDMENTS SUGGESTEA BY THE INTERNATIONAL 
ASSOCTATION OF FISH AND WILDLIFE ASENCIES OTHER THAN TO STATE 
THAT EACH OF THE GROUPS ON WHOSE BEHALF I AM TESTIFYING IS 
CONSIDERING JTS RESPONSE TO THESE AND THAT WE WILL NOTIFY THE 
COMMITTEE STAFF OF ANY VIEWS NOT ALREADY EXPRESSED AS SOON 
AS POSSIBLE. 


VI, CONCLUSTON 


A CAREFUL AND DISPASSEONATE ANALYSIS OF THE ACT REVEALS 
THAT CRITICISMS ARE BASED ON EITHER A MISUNDERSTANDING OF THE 
ACT, A MISSTATEMENT OF THE FACTS, O8 & BELIEF THAT THE ACT IS 
NOT WORKING IF IF RESULTS IN ANY ECONOMIC COSTS, EVEN IF THOSE 
COSTS DO NOT STOP A PROJECT FROM CONTINUING PROFITABLY. RATHER 
THAN RAISING UNDUE COSTS TO SOCIETY, THE ENDANSEREN SPECIES ACT 
HAS SUCCEEDED REMARKABLY WELL IN PROTECTING THE ENVJRON“ENT 
WITHOUT SERIOUSLY DISRUPTING ECONOMIC ACTIVITY. 


THANK YOU. 
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PACIFIC ISLAND ADMINISTRATOR 


Listed below are summaries of jeopardy biological opinions issued 
through or by the Honolulu Office. Data on these opinions is given in 
the following format: 


a. 
bo. 
c. 
d. 
e. 
f. 


1. a4. 
b. 
c. 


a. 


ad 


age 


Consultation Humber 

Consulting Agency 

Project Description and Location 
Point of Jeopardy 

Monetary Magnitude of Project 
Resolution 


1-2-78-F-88 

ASCS (USDA) - Forestry Incentive Program 

Keayhou-Kilauea, Hawaii; Establishment of a koa plantation on 
private lands funded, in part, by the ASCS 

Establishment of @ monotypic, single age-class stand would 
jeopardize endangered forest birds and one listed plant 

Less than $1,000,006 

The funding applicant selected an alternate site for planting. 


1-2-78-F-86 

COE 

Lake Susupe - Chalan Kanoa Flood Control Project, Saipan; Design 
and construction of a flood control project 

Water level fluctuations effects on endangered birds; effects of 
construction on nesting 

$1-10 million (about $3 million) 

Mitigation in the form of habitat enhancement was incorporated 
into the project design; this removed jeopardy. 


1-2-79-F-43 

USFS (USDA) 

USFWS Permit application for forest bird research on 13 specfes 
to be done by USFS; Hawaii, Oahu, and Kauai, Hawaii 

Some of the species involved would be jeopardized by the permit 
activity (capture and banding) 

Less than $] million 

Number of species investigated was reduced, 


1+2-79-F-107 

COE 

Lava Flow Control Project, Island of Hawaii, Hawaii 

Construction of flow barriers would decrease habitat of various 
listed forest birds 

$1-10 million {about $2 milion) 

Diversion barriers would be constructed only when flow damage to 
property is forecast, an alternative presented in the opinion 


1-2-80-F-13 

COE 

Application for a permit to fill a wetland for a radio tower 
near Chalan Piao, Saipan 


tH. 


Mil. 


9. 
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Colléston with the antenna and quy wires would jeopardize the 
Marianas matlard 

Less than $1 million 

For reasons other than endangered species, the application was 
withdrawn. 


1-2-80-F-15 

U.S. Army 

Routine Army training acttvities at the Pohakuloa Tratning Area, 
Island of Kawaii, Hawaii and impacts on three listed plants. 
Fires possibly started by training activities may destroy the 
plants in question 

Less than $1 million 

Construction of firebreaks, develapment of stronger firefighting 
capability, and stricter enforcement of Army fire reguiations 
were implemented. 


1-2-81-F-204 

COE 

Application for a permit to f111) wetland; construction of a 
marine shrimp farm, Oahu, Hawaii 

Destruction of endangered waterbird habitat. 

Less than $2 million 

Minar changes in the project design eliminated the jeopardy 
Situation, 


1-2-8]-F-207 

EPA 

Construction of-the Wajtuku-Kahului Wastewater Treatment and 
Disposal System on Maui, Hawati 

Use of injection wells might possibly raise the water level fn 
nearby waterbird refuge, flooding nests and, thereby, jeopardizing 
listed species. 

Less than $1 million 

A water level monitoring program was designed into the project. 


1-2-81-F-211 

U.S. Army 

Training exercises at the Pohakuloa Training Area, Island of 
Hawaii, would jeopardize three listed plants and ane listed 
bird. 

Mechanical destruction and fires may damage plants and the 
habitat of the listed bird, 

Less than $1 million 

Proper fire cantrol and orders against destruction of vegetation 
removed jeopardy, 


Outline of conflict cases; reasons for conflict and resolutions. 

There have deen no irresolvable conflicts. Those projects that appeared 
to be the least compatible with listed species (1-2-79-F-107 and 
1-2-80-F-13} were not begun for reasons other than endangered species. 


List of al? projects delayed by the Section 7 process: 

There were no projects delayed solely because of Section 7 cantiders: 

Long delays in some projects (with matching delays in Section 7 resalution) 
were due to factors other than listed species concerns. 


Statesent giver to U.S. Senate Subcocmittee 


on 


ThA Fald.r 


Arorm2ital Tollaticn wath reference to 
ered Srecies Act, 10 Dec. 19281. 


TOPARD A LASTING CONSERVATION ETHIC 


By Edward G. Wilson 
Baird Professor of Science, Karvard University 


In reflecting on the preservation of species and genetic diversity, it i. 
worth remembering that a butterfly is far more cor>licatedc than any Machine ever 
constructed by man. ard because of the wicroorganisas iiving in it, a cubic 
inch of Virginia soil contains more structure and provides greater opportunities 
for scientific advance than the entire surface of Jupiter. when these cornar.scns 
are expanded to inciude the three to ten million species that comprise the wile 
biota, the magnitude of Earth’s living treasury literally exceeds cur imatinative 
capacity. Screntists have documented the vast opportunities offered by srecies 
Variation for the development of new crops, drugs, and renewable energy sources. 
Others have demonstrated the vital role of rich, stable ecosystems in the 
regeneration of oxygen and its maintenance. But there 1s a great deal more to 
erganic diversity than these utilitarian considerations. 


The great German zoologist Kar] von Frisch once said that the honeybee is 
like a magic well: the more voy draw from it, the more there is to draw. Ard 
BO it 18 with any species, which is a unigue configuration of genes asserbled 
over thousands or millions of years, possessing its own biology, mysteries, and 
Bti)] wrtested uses for mankind. Only a tiny fraction of the millions of species 
less than 0.51 percent, have been studied in any detail; most have not even bee: 
given a sciencafic name. 


Last year 1 was one of the faculty members asked by Harvard Matazite te asve 
wy opinion concerning the most serious problem of the Eighties. I reroretei the 
question in the following form: What event likely to occur in the l2dCs will cur 
descendants post regret, even those living a thousand years from now? The rela- 
tively unconventional opinion I geve was the following. The worst thang that can 
happen--will happen--is not eneroy depletion, econemic coliagse, Limited nuclear 
war, OF conquest by a totalitarian government, AS terrible as these catastroties 
Would ke for us, they can be reraired within a few generations. The ome presess 
ongoing in the 1980s that will take millions of years to correct is the loss of 
genetic and species diversity by the destruction of natural habitats, Tris is the 
folly our descendants are least likely to forgive us. 


The bleeding of diversity is greatest in the moist tropical forests, but it 
ig also occurring at an unknown rate in the United States. We should keep in mird 
that extinction is accclerating not only in birds and mammals, but also in such 
forms as mosses and insects. These organisms receive little attention but are 
Bagic wells nonctheless, the importance of which may not be appreciated fur 
gencrations--when it will bs too late. 


It seems reasonable to sug-;:st that: 


— A decper conservation etni- can and should be promoted that recognizes the 
uniqueness, extremely ancient histery, and potential importance cf cvery 
Species, however obscure and insignificant it may happen te appear at this 
Btage of scientific knowledge and public acceptance. 


— Esch rare and endangered species should be treated as part of the national 
heritage, mo less than imerican histury and tie Finest proguce; of ow 
culture. 


— By its examle the United States should provide world lcadership Ln prometing 


&@ more enduring conservation ethie reflected in the protecting of all of its 
endangered species. 
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Testimony by Dr. Thomas Eisner, Division of Biological Sciences, Cornell University, 
Ithaca, W.¥. before the Subcommittee on Environmental Pollution of the Senate committee 


on Environment and Fublic Works, on the occasion of hearings on the Endangered Species 
Act, December 10, 1987. 


My name is Thomas Etsner, [ am the Jacob Gould Schurman Professor of Bicloay 
at Cornel) University. I am a member of the National Academy of Sciences, and the 
elected chairman of the Section of Biology of the American Association for the Advance- 
ment of Sciences, the largest scientific organization in the United States. 


I am a research biologist in the field of chemical ecology. My interest is the 
chemistry of nature. For over twenty years my collaborators and ] have been isolating, 
identifying, and studying the biological properties of mew chemical substances derived 
from animals and plants, 


What is an endangered species to the research biologist? Why do those of us 
who work on the chemistry of animals and plants, and who can envision the benefits 
to be derived from such research, feel that there 15 such a compelling need to 
protect endangered species? 


The problem we are facing is, of course, one that needs to be viewed on a 
broader scale. The endangered species - the very fact that there should be endan- 
gered species in this world of ours - is symptomatic of the increasingly endangered 
status of nature itself. At a rate unprecedented, in the nation and throughout the 
world, we are encroaching upon nature. Species are endangered because wilderness 
is endangered. Species are disappearing because their habitats are disappearing. 


It is mot my intent sere to address myself to the magnitude of the prablem, 
Staggering as it is: by the end of the century fully one million species af animals 
and plants will have become extinct. Nor do [ wish to address myself to the need 
for an environmental ethic, essential as [ feel that such an ethic is if the erosion 
af nature is to be hatted, 


What I would like to do is to focus specifically on some of the practical 
consequences of species extinction. What benefits do we stand to lose, both fore- 
seeably and potentially, if we do not somehow stem the tide of extinction? Why, in 
the view of the research biologist, and specifically in the view of the chemical 
ecologist, is preservation af biological diversity an issue of such practical 
importance? 


Let me deal with some foreseeable consequences first. Species extinction means 
restriction of biological diversity. And restriction of diversity means restriction 
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of the chemical treasure of nature. Let us not lose sight of our enormous depen- 
dence on this treasure, A large proportion of the chemicals in use in our present- 
day civilization were “invented” by nature, not by the chemist in the laboratory. 
Take just one example: medicinal chemistry. It has been estimated that fully 403 
of atl prescriptions written in the United States contain as thetr chief ingredients 
compounds derived from plants, including lower plants. it was through exploration 
of mature that these drugs were discovered. And such exploration has a long history 
of paying off. The [Incas already knew of the antimalarial properties of the dark 

of the cinchona tree, from which quinine was later isolated, and the foaglove plant, 
the well-known source of the heart drug digitalis, was already in medicinal use tn 
medieval times. But many of the most interesting plant grugs in current use were 
only recently discovered, including for example some of the antileukemic compounds, 
and anticancer drugs such as vincristine, used in the treatment of Hodgkin's disease. 
There is in fact mo end ta the potential for discovery tn nature, because we have 
only Segun the chemical exploration of nature. Two of the compounds that ] men- 
tioned by name, quinine and vincristine, belong to that major class of chemicals 
called alkaloids. Thousands of alkaloids are now known, including many that have 
practical uses. Yet witness the fact that only about 27 of the flowering plants - 
5,000 of some one-quarter million species - have been tested for presence of alkaloids. 
The majority of these compounds are still unknown, locked away in the unexplored 
world of plants. And we are essentially no better informed about the natural 
distribution of the other major types of organic compounds. There is indeed no end 
to the potential for exploration in nature, providing wildlife and wilderness are 
preserved, 


Organic chemistry, the discipline that deals with the isolation and character- 
ization of natural products, has made extraordinary progress in recent times. Great 
simplification has occurred in the procedures by which natural products are isolated 
from the complex mixtures fn which they occur in nature, and minute amounts of a 
substance often suffice for its compete elucidation. To hame in on the chemical 
unknowns of nature ts now a less laborious task than it used to be, and the prospects 
for discovery are at an all time high. fet even with accelerated exploration (an 
impossibility at current funding levels for basic research} the increased rate of 
discovery could not possibly keep pace with the rising tide of species extinction. 
Unless the erosion of nature is halted, much of what is now unknown wil] vanish 
before it is known, J find this prospect utterly disconcerting: 


~~ 
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Please note that 1 have emphasized the tmportance of plants as depositories 
of useful chemicals. Plants are the source of most natural products in human use, 
and doubtless the source of vast numbers of additional chemicals yet unknown. Their 
diversity must be preserved and they must be ruled eligible for protection, And 
the same holds for the invertebrates, those "Jower” animals toward which we usually 
show no sympathy. They are, quite literally, a great unknown, [n our own laboratory, 
for example, in the last few years, working as 6 relatively modest group of 5 to ? 
researchers, we have isolated (1) potential heart drugs from fireflies, (2) a cock- 
roach repellent from a millipede, (3) a nerve drug from another millipede, and (4) 
shark repellents from a marine mollusc. There +s really no teTling what, in the 
line of novel dbiclogical materials, the lower animals might have to offer. 


My final point deals with what may well, on the long run, prove to be one of 
the most serious consequences of species extinction. It is a consequence that 
biologists are only now beginning to appreciate, and may need some years to appre- 
ciate in ful). Let me elaborate in brief. Im these days of genetic engineering, 

a species is to be viewed as more than just a unique conglomerate of genes. It is 
to be viewed also as a depository of genes that are potentially transferrable. The 
technology of gene transfer, nonexistent only @ few years ago, is now beyond the 
stage of tnfancy, Genes can be transferred between microorganisms, they are begin- 
ming to be transferred between animals, and they will doubtless eventually be 
transferrable between plants, The implications of this technology are tremendous 
and the subject of intense current discussion, The extinction of a species, in the 
light of these advances, takes on new meaning, I[t does not simply mean the lass of 
one volume from the library of nature, but the toss of a Joose-leaf book whose 
individua] pages, were the species to survive, would remain available in perpetuity 
for selective transfer and improvement of other species. The notion that species 
extinction is the extinction of individual utilizeable genes is no longer fanciful. 


Consider for example, how this might apply to aariculture, and specifically te 
the improvement of plant resistance to pests. Current research in chemical ecology 
has shown that many plants protect themselves against insects, worms, and micro- 
organisms by use of chemicals that they themselves produce. Many of these compounds 
have been indentified and synthesized, and their effectiveness demonstrated in 
actual tests. ‘Some, such as certain simple terpenes, are unusually effective. Cana 
such compounds be sprayed on plants as substitutes to convential pesticides? 

Usually not, stnce they tend to evaporate or degrade too quickly. The reason they 
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work for plants is that the plants produce them at angoing rates, in the small 
amounts in which they need them. Production of these defensive chemicats is ynder 
genetic contro]. Suppose that one were able to transfer the controlling genes from 
a protected species of plant to one that isn't, thereby conveying upon the recipient 
the ability to produce its own defenses. Imagine being able to endow the cotton 
plant with the genetic capacity to produce its own repellent against the boll 
weevil. My prediction ig that such transferrance of genetic capacity will be e 

real possibfltty tn the future and that benefits will accrue from the technology on 
a multipticity of fronts. 


Wilderness preservation is justified in my view on esthetic grounds alone, 
but is clearly mandated on practical grounds as well, The species that we save 
today will remain ta serve as part af the gene banks of tomorrow. The tide of 
extinction needs to be stenmed. Reauthorization of the Endangered Species Act is 
an essential smatl step in the right directian. 
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BEFORE THE 
SUBCOMMITTEE ON ENVSJROMMEMTAL POLLUTION 
COMMITTEE OM THE ENVIRONMENT AND PUBLIC WORKS 
UNITED STATES SENATE 


HEARING ON THE REAUTHORIZATION OF THE 
ENDANGERED SPECIES ACT 


TESTIMONY OF 
PROFESSOR STEPHEN R. KELLERT 
YALE UNIVERSITY 
SCHOOL OF FORESTRY AND ENVIRONMENTAL STUDIES 
DECEMBER 10, 198) 


Mr. Chairman, my name is Stephen Kellert and I am an associate professor 
of social ecology at the Yale University School of Forestry and Environmental 
Studies. For the past decade, 1 have conducted various studies on the fnterac- 
tion of people and wildlife including such problems as endangered species, ant- 
wal damage control, wildlife habitat preservation and the consumptive uses of 
wildlife resources. At present, 1 am completing @ four year research project 
on American attitudes, knowledge and behaviors toward wildlife and natural habi- 
tats. This study was funded by a grant from the United States Fish and Wildlife 
Service and involved personal interviews in the Fall of 1978 with 3,107 Americans 
residing in the 48 contiguous states and Alaska. Careful random sampling proce- 
dures and extraordinary efforts to interview the designated respondents resulted in 
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a good representative sample of the American public when compared with national 
census data. At this time, four lengthy reports on the study have been publish- 
ed by the National Technical Information Services entitled: “Public Attitudes 
Toward Critical Wildlife and Natural Habitat Issues”; “Activities of the Ameri- 
can Public Relating to Animals"; “Knowledge, Affection and Basic Attitudes Toward 
Animals in American Society"; and, “Trends in Animal Use and Perception in 20th 
Century America". 

I would like to share with you some of the results concerning public atti- 
tudes toward endangered species protection. I firmly and confidently believe 
these results indicate public support for the Endangered Species Act and the pro- 
cess established to determine both the listing and recovery of threatened and 
endangered wildlife. The entire chapter on endangered species from the first r 
port is attached to my formally submitted written testimony. 


In the opinion of most scientists, the Endangered Species Act is a sound 
response to the biological threat of extinction. That it took until 1966 for 
the first Endangered Species Act to be passed by Congress, and that the wisdom 
of reauthorizing the act is being debated today, testifies to the basically poli- 
tical nature of the issue. The Endangered Species Act, in other words, is a clas- 
sic example of what some have called biopolitics and, thus, the issue cannot be 
strictly considered on the biological or ecological merits of the matter alone. 
Given this sociopolitical context, a fundamental consideration is public support 
for protecting endangered and threatened wildlife, particularly in situations 
where protection conflicts with diverse human needs, wants and material benefits. 
A chorus of voices has speculated on the public's unwillingness to protect most 
endangered or threatened wildlife when substantial socioeconomic sacrifice and 


hardship are involved. In a world of scarcity, unemployment and, in some cases, 
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inadequate food, protection of endangered and threatened wildlife has been de- 
scribed by some as a luxury society can ill-afford and which the public will not 
tolerate. Fortunately, we possess information on this issue of public support, 
collected in a scientifically standardized, empirical and objective fashion, which 
I would like now to share with you. 

Our national study considered the protection of endangered and threatened 
wildlife in the context of various socioeconomic impacts including energy, water, 
forestry and industrial developments. Additionally, the public's knowledge and 
familiarity of the subject were examined, although these latter results will not 
be reviewed here but are included in the written testimony. 

As indicated by the simplified bar graph in Figure One, when questioned about 
costly modification of an energy development project to protect varying endanger- 
ed animals, the American public overwhelmingly favored such modification for the 
sake of endangered species of eagle, mountain lion, trout, crocodile and butter- 
fly. In contrast, less than a majority favored this trade-off when the animals in- 
cluded an endangered plant, snake or spider species. On the other hand, as Figure 
Two indicates, a willingness to make this sacrifice for the endangered spider was 
found among the better educated and members of environmental protection organiza- 
tions. 

The respondents were also asked to consider situations involving conflicts 
between forestry, industrial development and protecting endangered wildlife. As 
Figure Three reveals, a moderate but statistically significant 56% of the Ameri- 
can public favored the setting aside of 5 million acres of national forest land -- 
at the cost of jobs and building materials -- to protect the critical habitat of 
the endangered grizzly bear. Similarly, a statistically significant 55% of the 
public disapproved of building an industrial plant on a marsh owned by a manufac- 
turer, that would employ 1,000 people in an area of high unemployment, if this 
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activity destroyed the habitat of a rare and threatened bird species. 

The final table considers public acceptance of varying water uses if these 
projects resulted in endangerment of an unspecified fish species. The results 
indicate public approval of those water projects involving relatively critical 
human needs -- j.e., projects resulting in hydroelectric power, increasing human 
drinking supplies and enhancement of agricultural productivity. On the other hand, 
less than a majority approved of diverting water to cool industrial plant machin- 
ery or making a lake for recreational purposes if these projects threatened a fisnr 
species with extinction. 

A number of conclusions are suggested by these various results including: 

(1) an apparent willingness on the part of most Americans to accept some very 
substantial socioeconomic impacts to protect certain species of endangered wild 
life; 

(2) species most likely to receive this protective consideration are, typi- 
cally, higher vertebrates (mainly, mammals and birds), aesthetically attractive 
and/or historically and culturally familiar animals; 

(3) endangered species least likely to receive public support are, typically. 
lower vertebrates (mainly, fish and reptiles), invertebrates and/or aestheticall.. 
unattractive animals, particularly in situations where relatively important human 
needs are affected (e.g., energy, food, and water). 

While the public may appear to qualify its protective concern, the results, 
nonetheless, indicate a fairly pronounced willingness to tolerate major socioeco- 
nomic impacts to protect particular endangered and threatened species. An obvious 
question arising from these findings is their accurate reflection of American sen- 
timent, particularly when people are not confronted with analogous ‘real-life’ 
situations. Additionally, how can we explain the apparent willingness of so many 
people to forego various utilitarian benefits for the sake of rare and endangered 
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creatures they will probably never see, let slone directly benefit from in a ma- 
terial. sense? 

It hes been remmrked that the body politic fn a democracy retains a collec- 
tive wisdas which, over the long-run, works toward the benefit of the aany over 
the interests of the few. Certainly, this wisdom fs not without its irrational 
@oments, but politicans and political philosophers have remarked on its logic and 
success when viewed comparatively in time and across other systems of government. 
Indeed, as the elected afficials in this room are well-aware, we pick our leaders 
in this sanner rather than subjecting such choices to a panel of experts. In the 
process, presidents and others are often elected by margins considerably tess than 
the public support expressed for protecting aany of the species reported here. 

One additionally wonders what could explain such altruistic sentiment and 
wtllingness to render material sacrifices on behalf of particular endangered ani- 
mals. ho answer is definitively self-evident and, yet, such judgnents are not 
unprecedented. Is ft so remarkable that most Americans regard the extinction of 
certain irreplacable forms of life as ethically questionable? History is replete 
with examples of Americans foregoing substantial material benefits because their 
acquisitton wes perceived as inconsistent with more basic assumptions of right 
and morality. One can cite slavery as an illustration of a practice once and 
$0111 possessing strong utilitarian value but now perceived as ethically repugnant 
and inconceivable. Regardless of the explanation offered, the eapirical results 
of this research suggest the American people support the protection of certain 
endangered wildlife and, by implication, the process involved in assessing and 


@itigating the socioeconomic impacts that may be necessary. 
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Tit. CRITICAL ISSUES 


The findings presented in this paper on critical issues are divided 
into seven categories: endangered species, animal damage control, habitat 
protection, consumptive use, wildlife management, backcountry and park use, 
and miscellaneous issues. The specific breakdown of these broad areas i$ 
indicated in Table 9 and cover approximately 34 different wildlife manage- 
ment issues. The adequacy of the data varies considerably, and, in certain 
cases, Timited findings may permtt only a preliminary understanding of public 


perceptions of a critical issue. 


A, ENDANGERED SPECIES 


Protection of endangered species was generally explored in the context 
of various socioeconomic Impacts resulting from this effort, including effects 


on energy development, water use, forest utilization and industrial development. 
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Additionally, the public's knowledge and awareness of endangerment and 
extinction were examined. 

The results reported in Tables 10A and 108 (more graphically illustrated 
by Figure 2) concern the situation of costly modification of an energy 
development project in order to protect varying endangered species.* The 
critical variables are the type of socioeconomic impact--expensive modifi- 
cation of an energy development project--and the relative value of different 
endangered species (one mammal, one bird, two reptiles, one fish, two in- 
vertebrates and one plant species). 

As the results indicate, the general public overwhelmingly favored pro- 
tecting the bald eagle (species H on Table 10B) and the mountain lion 
(species B), despite a finding on a species preference question that pred- 
ators, in general, were less preferred than most animal groups. The large 
size, attractiveness and historically significant role of bald eagles and 
mountain lions may have been factors in these animals' favor. A majority 
of livestock producers, the only group to express this viewpoint, were 
opposed to protecting the mountain lion. 

The general public strongly supported protection of endangered species 
of trout (C), crocodile (E) and butterfly (A). The trout results were 


*A number of format procedures have been used in many of the tables 
and should be noted in order to facilitate an understanding of these results: 


. (1) the numbers in parentheses in the first row of each finding indi- 
cate the actual number of people who responded in a particular way; 


(2) the numbers in the second row to the single decimal point refer to 
the percentage of respondents who answered in a particular way; 


(3) the larger numbers in the third row summarize the percentage of 
people who positively or negatively answered a particular question; 


(4) the no opinion response category is included only when a specific 
answer alternative on a particular question exceecs 8.5 percent. — 
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AMD PLANTS. WHICH OF THE FOLLOWING ENDANGERED SPECIES WOULD YOU FAVOR PROTECTING, 
EVEN IF IT RESULTED IN HIGHER COSTS FOR AM ENERGY DEVELOPFENT PROJECT? 


C, i) 0) 
%.7 , 22.4 

val 
DB. (2%) (108) 
1.9, 7.4 

34 
E. (9) (G7) 


Bg, 2l.5 


“SEE NOTE ON BOTTOM OF PAGE 18 FOR DEFINITION OF THE FIGURES IN PARENTHESES, 
THE FIGURES WITH DECIMAL POINTS, AND BY THE TWO LARGE BOLD FACED NUMBERS 
WEAR THE CENTER OF EACH SPECIES RESULT. 


W7,, B.3 12.8 
49 


(6) 06) (29) 
’ 8, . 4, . 
re) 2.6 8 3 142 


* FAVOR VERSUS OPPOSE DIFFERENCES WERE siawiFicant: Z= 7.56, P= < (001 
** Favor VERSUS OPPOSE DIFFERENCES WERE SIGNIFICANT: Z = 2.63, P= 0009 


NOILD3LO0Ud 3SOddO % NOILDALOUd HOA % 


193f0Ud LN3IINdOTSA30 ADYINA 40 LS09 G3SV3AYONI 
ILIdS3AG Sal93dS GAYAONVOGNA LIALOUd OL SSANONITIM 


@ WI, 


385 


particularly interesting as findings soon to be discussed indicate relatively 
little support for preserving a fish, when the species is unknown, if sub- 
stantial socioeconomic impact is involved. The character of the trout as a 
popular game species may have been related to a strongly favorable view of 
this animal, a popularity also demonstrated by the results of the 33 species 
preference question in which the trout was the sixth most preferred animal. 
Additionally, the butterfly was among the few well-liked invertebrates, as 
indicated by this species preference question, and aesthetic factors may 
have been important in the public's willingness to protect this animal. The 
strong protectionist attitude toward the crocodile was somewhat surprising, 
although probably influenced by the considerable publicity this animal has. 
received in recent years. 

Less than a majority favored protecting endangered species of plant 
(the furbish lousewort--species F), snake (the eastern indigo--G) and spider 
(the Kauai wolf spider--D), if expensive change of an energy development 
project resulted. The public's attitude toward protecting the plant was 
particularly ambivalent, however, with only 34 percent opposed to protection 
and over 18 percent indicating no opinion. In contrast, a majority of the 
public opposed protecting a snake or spider species, and these results may 
have been related to presumptions about the aesthetic, human injury, and 
phylogenetic relatedness (to human beings) characteristics of these animals. 

Support for protecting these endangered species varied considerably 
among different socia] and animal activity groups. Table 11, for example, 
indicates a strong relationship to education, with a majority of those having 
a high school education or less opposed to protecting the eastern indigo 
snake, while, in contrast, nearly 70 percent of those with some graduate educ- 


ation were in favor of protecting this animal. Additionally, significant 
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differences among educational groups were indicated for protecting the Kauai 
wolf spider, as revealed by the results of Table 12 and Figure 3. Finally, 
large differences between members of environmental protectton organizations 
and respondents belonging to no conservation organization are indicated by 
the bottom figure of Table 12. The latter results suggest substantial vari- 
ation between the general public and environmental protection advocates re- 
garding the value of protecting certain endangered wildlife. 

The results of Table 13 (more graphically depicted by the bar graph in 
Figure 4) deal with a Tellico-Dam type question, as it confronted the respon- 
dent with protecting a threatened, unknown fish species at the cost of for- 
feiting various water use benefits. The findings strongly demonstrate the 
importance of the species in question, and the degree of soc{economic inpact. 
Perhaps the most significant variation related to what might be called 
"essential" versus “nonessential” benefits. In circumstances involving 
relatively critical human needs--hydroelectric energy (Reason B), increasing 
drinking supplies (C) and irrigating agricultural crops (E)--the public 
strongly opposed curtailing the water use projects in order to protect an 
unknown fish species. In contrast, in those situations entailing relatively 
nonessential benefits, less than a majority approved of the projects--i.e., 
diverting water for cooling industrial plant machinery (A), and nearly 60 
percent opposed constructing a dam to make a lake for recreational purposes (D). 
The importance of the distinction between essential and nonessential bene- 
fits--at least in regard to an unfamilar and phylogenetically “lower” 
species--was further suggested by the fact that no demographic or animal 
activity group (including environmental protection and humane organization 
members) disapproved of water uses involving an increase in human drinking 


supplies or irrigating agricultural crops. Interestingly, the Tellico Dam 
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project was initially fustiffed largely in terms of its recreational value, 
whereas the recent Congressional passage of funds to complete the project 
was largely related to the potential hydroelectric energy beneffts. Substan- 
tial differences between environmental protection organization members and 
non-members on the hydroelectric energy option are indicated by Table 14. 

The results of Table 15 and the bar graph of Figure 5 concern two addi- 
tional endangered species questions involving different species and soc{o- 
economic impacts. The first question regards the preservation of very 
large amounts of wilderness habitat fn order to protect the grizzly bear, 
even tf this means the loss of forest products and jobs. The results indi- 
cate a moderate, but significant public willingness to accept this trade-off, 
although support fluctuated widely among diverse soctal groups. The second 
question in Table 15 concerns the filling of wetlands to build an industrfal 
plant in an area of high unemployment. The endangered animal is an unspec- 
ified bird species, and, like the grizzly bear results, the public indfcated 
a significant but moderate support for protection despite the socioeconomic 
impact. 

A wide variety of social tmpacts and endangered species have been 
covered. Although the situations posed by the questions varied consider- 
ably and compartsons are not entirely warranted, a crude indication of the 
public's willtngness to protect these different endangered animals is tndi- 
cated by the bar graph in Figure 6. To recapitulate, a majortty of the 
public favored protecting species of eagle, mountain lion, trout, crocodile, 
butterfly, grizzly bear, and unspectfiet spectes of bird and ftsh {in the 
context of water diverted for recreational purposes). On the other hand, 
less than a majority approved of protecting a spectes of plant, snake, 


spider, and an unspeciffed fish species {1n water use situations Involving 


VaRIOUS KINDS OF FISH HAVE BEEN THREATENED WITH EXTINCTION BECAUSE OF DAS, 
CANALS, AND CTHER WATER PROJECTS. WOULD YOU APPROVE OF THE FOLLOWING WATER 
USE IF IT NERE TO ENDANGER A SPECIES OF FISH? 
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human drinking supplies, agriculture, energy development and industrial plant 
cooling). 

On the basis of these results and a review of existing literature, eight 
factors have been identified as significantly affecting public support for pro- 
tecting endangered and threatened wildlife as indicated in Table 16. The 
first factor is aesthetics and probably was involved in the butterfly, snake, 
and spider results. Phylogenetic relatedness refers to the notion that, 
generally speaking, the closer the biological relation of the endangered 
animal to human beings, the greater the likelihood of public support for pro- 
tecting the species. The third factor, reason for endangerment, can be 
roughly divided into direct and indirect causes. Direct causes typically in- 
volve situations of excessive human exploitation, and often inspire a greater 
sense of sympathy and guilt for the plight of the affected animals (e.g., the 
wolf and buffalo). Indirect causes, on the other hand, refer to “alterations 
in an animal's natural environment . . . through man's influence," and 
typically generate much less guilt or sympathy for the affected animal. A 
fourth factor is the tangible economic value of the species being exploited. 
A fifth factor concerns the number and types of people affected by efforts to 
protect the endangered species. A sixth factor is knowledge and familiarity 
with the endangered species, as public support for protecting the American 
crocodile and Agassiz trout suggested. The cultural and historical relation- 
ship to the animal represents a seventh factor, as may have been involved in 
the public's overwhelming support for protecting the bald eagle. Finally, an 
etghth factor is the perceived humaneness of the activity which is threaten- 
ing the species. Relatively little opposition to water uses endangering a 
fish may have been influenced by assumptions regarding the ability of fish to 
think or feel pain. 
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As previous results have indicated, the willingness to protect endan- 
gered species varies considerably among social demographic and animal activity 
groups. These variations are summarily reflected in the results of an en- 
dangered species protection scale developed on the basis of the four previous- 
ly described endangered species questions. A higher score on this scale is 
indicative of a greater willingness to protect endangered wildlife. Demo- 
graphic results are indicated in Figure 7 with significantly higher scores 
found among the highly educated, younger respondents, persons residing in 
areas of more than one million population, respondents with higher incomes, 
professionals, and residents of the Pacific Coast and Alaska states. In 
contrast, older respondents, persons with less than an eighth grade education, 
farmers, those residing in highly rural areas, and residents of the South had 
significantly lower scores. 

The possibility of some factors being so interrelated that variable 
differences were a function of such interrelationships prompted the use of a 
statistical procedure, analysis of variance. Basically, this test examines 
the combined effect of a number of variables (in this case, the major demo- 
graphic factors) on the dependent variable (the endangered species protection 
scale). This analysis revealed that some variables were not significantly 
related after other demographic factors were taken into account. For example, 
when the following factors were examined by analysis of variance--sex, race, 
marital status, occupation, region, age, population of present residence, 
education and income--race, occupation and income were found to be not signif- 
icantly related to the endangered species protectionscale. In other words, 
large differences between whites and non-whites, between farmers and pro- 
fessionals and among income groups were explained by their relationship to 


other variables (e.g., education, urban/rural residence). 
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Multiple classification analysis is a statistical technique based on 
analysis of variance which allows one to determine how much particular cate- 
gories of a variable are different from the overall population mean adjusted 
for the effects of other variables. In other words, this technique allows 
us to determine which categories of a variable contribute the most to the 
overall significance of the variable--e.g., which specific regional or edu- 
cational groups are most related to the endangered species score after other 
variables have been taken into account. The results of this analysis are 
indicated by Table 17 and reveal that the groups least inclined to support endan- 
gered species protection included respondents 56 years of age and older, 
from the south, and with less than an eighth grade education. In contrast, the 
groupsmost in favor of protecting endangered wildlife were those under 35 year 
of age, persons with graduate school education, respondents residing in areas 
of one million or more population, and residents of the Alaska and Pacific 
coast regions. 

The results of Figure 8 tndicate that all animal activity groups had 
higher endangered species protection scores than the general population. 
However, scientific study hobbyists and members of environmental protection, 
wildlife protection and humane-related organizations had significantly 
higher scores than did trappers, meat and recreation hunters, and, somewhat 
surprisingly, anti-hunters. 

The final two endangered species tables concern the public's knowledge 
and awareness of the issue. The results of Table 18 suggest that the general 
public possesses an extremely limited knowledge of endangered wildlife. No 
more than one-third of the entire national sample obtained the correct answer 
to any one of these questions. For example, only 26 percent of the public 


knew that the manatee is not an insect. Perhaps even more surprisingly, only 
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NORTHEAST 0.2 
NorTH CENTRAL 0,77 
SOUTH -1.73 
ROCKY MOUNTAINS 0.14 
PACIFIC 0.93 
ALASKA 0.% 
PORATION OF 

PET RUPE 2.31 0,052 

LESS THAN 20 0.5 
501,99 0.2 
2,00-9,995 0.04 
10,000-49,995 0.2 
0,000 249,999 0.71 
20,00 97,993 0.5 
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*HI@ER SCORE INDICATES GREATER WILLINTNESS TO PROTECT ENDANGERED SPECIES, 
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26 percent (and just 37 percent in the Rocky Mountain states) correctly re- 
sponded to the statement, “timber wotves, bald eagles and coyotes are all en- 
dangered species of animals.” Possibly, the wording of this latter question 
contributed to the poor response. 

A question wes asked regarding self-percetved knowledge of eight rela- 
tively prominent wildlife management concerns, including two endangered 
species issues--the Tellico Dam/snail darter controversy and the Endangered 
Species Act. The results of this question are {ndicated in Table 19 and 
Figure $ in order of most to least known issues.* The snail darter issue was 
next to last in level of perceived knowledge, with 70 percent of the public 
reporting very little ar no knowledge of the issue. In contrast, the killing 
of baby seals for their fur was the most recognized issue, with more than 
twice the mamber of respondents indicating some knowledge of the issue. The 
Endangered Spectes Act was fourth in amount of public recognition, although 
40 percent did {indicate very Jitt?e or no knowledge of the {ssue, The differ- 
ences suggest the much greater impact of emotional issues involving specific, 
attractive and typically large, “higher* animals, as compared to issues 
which are somewhat abstract, largely involve indtrect Impacts resulting from 
habitat toss and deal with “lower® animals. 

Finally, Figure 10 concerns the public's assumptions regarding the causes 
of species endangerment during the past twenty-five years {n the U.S. Averaging 
estimates of the first and second most important reasons, chemical and indus- 
trial pollution was most frequently cited (31 percent). This result suggests 
a strong assocfation in the public’s mind of endangered species and pollution, 

*This question actually explores the respondent's perceived awareness . 
or familtfarity with an issue not thetr factual knowledge about it. The 


knowledge of animals scale, to be discussed in a later section, tested the 
respondent's factual knowledge of animals. 
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although, hfstorfcally, this factor bas not been very important. Nearly 29 
percent chose overpopulation as a major factor, and 18 percent linked species 
endangerment to loss of habitat to natural resource tndustries. Somewhat 
surprisingly, 16 percent of the public cited hunting and trapping as a major 
cause of species endangerment and extinction during the past 25 years. 
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January 8, 1982 


The Honorable John H. Chafee, Chairman 
Subcommittee on Environmental Pollution 
Committee on Environment and Public Works 
United States Senate 

5229 Dirksen Senate Office Building 
Washington, D.C. 20510 


Dear Senator Chafee: 


During oversight hearings on the Endangered 
Species Act (December 8 and 10, 1981), you specifi- 
cally requested industry to submit suggested changes 
to the Endangered Species Act. This letter consti- 
tutes the suggestions of the American Mining Congress. 


The American Mining Conaress is an industry 
association that encompasses: (1) producers of most 
of America's metals, coal and industrial and agricul—- 
tural minerals; (2) manufacturers of mining and min- 
eral processing machinery, equipment and supplies; 
and (3) engineering and consulting firms and financial 
institutions that serve the mining industry. 


Enclosed is a side-by-side; the present Act 
is in the first column, and the suggested language 
in the second. In summary, our suggestions deal with 
the following major issues: 


l. Section 7 in its entirety. 


The proposal attempts to deal with stream-— 
lining process, placing consultation in proper per- 
spective, and elimination of the currently unworkable 
exemption approach. 


2. Elimination of lower life forms. 


The importance of lower life forms in the 
food chain and their ecological niche is recognized. 
However, the ready substitution of species, the myriad 
of them and the opportunity for mischievous and mali- 
cious legal maneuvers -- not to aid recovery, but for 
other unrelated purposes -- and, the drain of such 
actions upon already limited agency resources make it 
pragmatically prudent to narrow the scope of the Act. 


3. A consideration of economic factors in the 
listing process. 


Inasmuch as the single purpose of species 
preservation is, in most cases, applied to a multiple- 
use management philosophy on the Federal lands, a rule 


41] 


of reason needs to be acknowledged in the law that recognizes other 
Singie and multiple uses mandated by the Congress. Also, a means 
needs to be provided which deals with this 1ssue more effectively 
than experience has shown for the exemption process, 


4. Narrowing population and subspecies considerations, 


Although no definition or process can bring to conclu- 
sion the age-old controversy between taxonomist "“lLumpers” and taxon- 
omist "splitters", the protection of populations and subspecies under 
the same stringent legal requirements as species soon leads to reductio 
ad absurdum. 


In addition to these issues, we recognize a need for dealing 
with experimental populations. We think such a category should be 
added to Section 4 and we have included some suggestions. However. 
on the basis of your remarks and colloquy during the oversight 
hearings, we would defer to the Fish and Wildlife Service for language 
on this issue, 


Other issues can be handled through the regulatory process. 
We have carefully avoided their inclusion in our proposal, although 
they are of the utmost importance to your committee, 


Finally, we must reluctantly take issue with your contention 
that questions of philosophy and conjecture concerning the Act should 
not be raised, J can assure you that, 1£ a mining company is about to 
invest m Jllions of borrowed dollars in a venture of 20 to 30 years 
duration and their lifeblood during that time span, their legal and 
finanelal officers most certainly consider “what 1f€" scenarios con- 
cerning endangered species in their risk analyses. The importance of 
clearing up ambiguities in the law and regulations cannot be over- 
emphasized. 


Please allow us the opportunity to furnish your Subcommttee 


staff with clarification or amplification of our submission. Thank 
you for allowing us this occasion to comment. 


Sincerely, 


Gils [rot 


J. Allen Overtg@, Jr. 
President 


Attachments 
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January 6, 1982 


The Honorable John Chafee 
United States Senator 
Chairman, Subcommittee on 
Environmental Pollution 
Senate Office Building 
Washington, D. C. 


Dear Senator Chafee: 


I am writing to urge support of a strong Endangered Species 
Act, relative to the hearings of your Committee. I am 
addressing you on behalf of all of the professional staff 

of this institution, ara aig | myself. Hawai'i has a dis- 
proportionately large number of endangered plants and animals, 
found only here as a result of evolution on our isolated 
archipelago; consequently we are acutely aware of the 
perturbations and dangers to the native biota and the need 
for protective legislation. 


However, we are generally concerned about the maintenance 
of biological diversity throughout the world. It has been 
said that the greatest challenge and responsiblity facing 
humankind today is the mass loss of species and of the 
genetic diversity within species. This concern can be 
supported on pores? pragmatic grounds with regard to human 
welfare. With each species that becomes extinct, the 
options of this and future generations for use and 
protection of natural resources are significantly reduced. 
We believe that the United States should set an example 

of responsibility in enlightened stewardship of the 
natural environment, which other countries may follow. 


I am enclosing copies of two letters, sent as testimony 

to branches of the Department of the Interior, dated 

July 15, 1981, and October 13, 1981. One of these letters 
concerns our opposition to the proposed rewording of the 
definition of “harm” in the Endangered Species Act and the 
other concerns our opposition to a proposed taxonomic 
hierarchy for ranking species of organisms in considering 
protective action, both of which proposals we feel would 
dangerously weaken and subvert the intent of the Act. We 
request that both these letters, as well as this one, be 
included in the official testimony for your hearings. 


Sincerely, 


E. Creutz 
Director 
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July 15, 1981 


Tee Director 

Gffice af Endanrered Seerzicea 

Ul S. Fish and wildi:fe Service 
Lepartrent of the Interior 
Washington, DB. C. 202nG 


Dear Sir 


The U. S. Fish & Wildlife Service, in promuleating 

Ruies and Regulations to impiement Section F, 

Proriiiied acts, of the U. S. Endangered Species 
1975, adopted the 


of T4737 on Seotember 26, 
following definition. 

“ *Harm’ in the definition of ‘take’ 
in the Act means an act or omission 
wihien actualiy injores or kills wi 
life, inciuding aecs which annoy it 
tno sich an extent as to stanmificantly 
Nisrapt essential behavioral patterns, 
which include, but are not Limited 
to, breeding, feeding or sheitering. 
significant enviranzental modification 
or degragathan which has such effects 
is included within the meaning of ‘harm’.” 


d- 


fle in extremely important to nete here that this 
is the only place in the Act itself or in the 
Service's implementing Ruies and Regulations that 
a person--48 opposed ta the Federal Governaent or 
arencics funded or authorized by it, bo are 
anced fjeatly prahibtited from destruction ar 

oweti fication af habitat critical te an entanverced 
cpevies ly Sectinn Foef the Actests prodrlataul 
Eremn Simnificantly modifying or degrading the 
habitat of an endangercd specice.> 


The present Propesed S&:lenaking, if adopted. would 
redefine “harm” as follows. 


u M 


oe em EE 
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‘Warm’ in the definition of ‘take" 
in the Act means an act or omission 
which injures or kills wildlife.” 


The Service's proposal also makes clear, in 
discussing the con¢lusions of an appended 
Selicitor’s Office opinion, thar the term 
“harm” is to be interpreted to include only 
Eieee ace teas ean Epes yeep. pensar ogre? 
that are “directed against, an ike te 
injure or kill, individual wildIite™. phasis 
a ad ) 


added. 


That is, this Rulemaking proposes that any 

person may adversely modify or degrade an : 
endangered species’ habitat, and remain completely 
immune from any penalty under the Endanpered 

Species Act, unless it can be proven that the 2 
person's actions directly injure or kill individual 
animals, even though the environmencaily detrimental 


act may indirectly cause extinction of the entire 
endangered species. 


The Service desires a change in the current 
definition of “harm” because it is said to 
contain a “significant ambipnity'’, and this is 
explained in the following manner. 


"Tf the words ‘such effects" are read to 
refer to the phrase ‘sinnificantly disrupe 
essential behavioral patterns’, then any 
significant environmental modification 

or dexradation that disrupts essential 
behavioral patterns will fall under 

the definition of harm, regardless of 
whether an actual killing or injuring 

of a listed species of wildlife is 
demonstrated. Under such an inter- 
pretation, a showing of habictar modifi-+ 
cation alone would be sufficient tno invoke 
the criminal penalties of Section 9." 


The Service goes on to say that an opinion received 
from the Solicitor's Office "concluded that auch 

a result is incunsistent with the intent of Conpress”™ 
in enacting this 1973 legislation; an opinion with 
which the Service is prescotly apparently in 
agreement. (The Service's explanation quoted above, 
as well as related comments eisewhere in the proposal 
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ore somewhat confusing, but we presume the Service 
woeuns thac environmental modification or devradation 
which “significantly disrupts essential behavioral 
patterns” represents the allened inconsistency, 

hor literally, “habitat modification alone’). 


Tt seems to us that if the Service thinks 

ambivuity exists in the current definitian of 
“harm. future confuston could easily be aynided 

by making a simple change in sentence structure 
within the existany definition, rather than hy 

the radical step of eliciinating the only reference 
in the Act or its imnlementing Rules and Revulations 
to prohibicion of a person's "significant environ- 
mental modification or degradation” of an endangered 
species’ habitat. . 


However, we feel chat the Service's arcuments about 
a sceming ambiguity in its ecurrenc definition are 
beside the poinc. [e¢ is our cenviction that ic is 
imperative to retain the present prohibition 
ajainst any person siynificantly modifvine--at 
lease, adversely modifvine--or denrading the 
habitat of an endansered animal species, rerardless 
of whether the detrimental effect on the species 

is direct or indirect, We think chac all biologists 
would aprce that, in the case of a majority of such 
endiungered species, if is ar least as important 

that this environmental modyCieatioan does net 
significantly disrupt cssential behavioral patterns, 
as it is that it does not directly injure or kill 
individusl animals. In fact. especially in the 
case of many of the smaller and less obtrusive 
endantered species, even if desired it might rove 
a next-to-impossible task to seck out and iniure, 
kill, or capture all existing individuals. Bue, 
unfortunately, it would be a relatively eaty matter 
to extinguish the entire population in a verv shert 
time witheit ever direer ly injuring or killing a 
single individual animal. simply by disrupting 

just ane essential behaviaral partern ef the 

species thrournh either intentional or unintentional 
significant modification or depradation of its habitat, 


Imanine, For example, the cnansequences of daceming, 

or otherwise blocking stream flow or impedinne 

pacsare ina river nemmalbly ascended by an endanrered 
fish species when spawning. This habitat manipulatron 
mist not result in the direct injury or death of a 
single one of the females denied their essential 
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behavier of traveling to spawning prounds in the 
tiver's headwaters, but the resultanc failure of 
reproductive effort in the population brought about 
by this sipnificant environmental modification 
would obviously lead to extinction of the entire 
species within a few years. 


Or consider the case of individuals of an endansered 
bird species, already reduced to quite low numbers 
hy other factors, prevented from successfully 
nesting because of removal of all suitable 

Crees or other normal erg-laying sites within 

its habicat. Or an example could he the prevention 
of seasonal migration of a population of gregarious 
mammal to its normai communal mating grounds by 
sone adverse modification of its habitat. A 
number of other similar hypothetical, but not at 
all improbable, cases could also be cited, of course. 


The effects of many environmental modifications 
to an endanpered species’ habitat may also prove 
directly fatal to individual animals, but throurh 
processes which are too subtle or too short-lived 
to be deomonstrated at this early stare im our 
ccological knowledge of most endanpered species. 
The case of Palita v. hawaii Department of Land 
and batural ReScurces is specifically cited in 
the Service’s present Proposed Rulemaking as 

ao example in which a Federal Court of Appeals 
had demonstrated its “fundamental confusion over 
the distinction between habitat modification and 
takings”. The Service claims that because the 
State-admitted habitat depradation was mot causing 
the direct injury or death of individual birds, 
the courts should not have found the State in 
violation of the Endangered Species Act. 


In this instance, although it cannot presently 

be demonstrated thit the habitat destruction by 
feeding habits of Stute-maintained feral sheep 

and gnats was lirectly inturing or killing individual 
Palila, i¢ is not at all unlikely that af this 
envirenmental derradation had net been cheeked, 

ot somy peine Che amount of tota)] vexnetation cover 
needed Fer nermal protection of adule birds 
yerr-round--or perhaps the individual number of 

a particular tree or understory plant, or even 

of a native insect species upon which nestling 
yeung were fed--weuld have been reduced throughout 
the entire remainiox habitat te below ¢he minimum 
necessary for survival of these individual birds, 
And vet it would obviously be excercdingly difficult, 
if not impossible, te mrove thac any pactieular 
adult or young bird had died of exposure, abnormal 
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predation, malnutrition. or even starvation, because 
of this fatal diminucion of an ecologically ¢ritical 
plant or animal species. 


In legislating the Endanzered Species Act af 1973, 
foneress recognizec the sndispensasie rale that 
habitat plays in the survival of endangered snecies, 
by placing first among the Act's three Purposes the 
provision of "a means whereby the ecosystems unon 
which endanzered species and threatened species 
depend may be conserved”. From this it seems 
pecfectly obvious to us that the intent of Congress 
in enacting this legislation was to prevent any 
envircnvental modification or degradation which, 
ectiy or indirectly, would atverseiy 

e <ell-Seing =F either intividsal . 
endanpered animals or the entire populations of 
BUCH S$pecLles. 


Althourzh we are not legal experts, it seems fo 
us, that in ruling for the piaintiff, the Federal 
District and Azpelate Courts hearing the Palila 
case neither misunderstood nor misincteroreted 
eicher the intent or letter of the Endangered 
Species Act. Om the concrary, we submit that 

the two cuurts both used a “co-on-sense™ approach 
in identifying a sienificant “taking” of an 
endanzered bird species caused hy cantinued 
envirannental madification of its habitat. and 
Properly used the authority conferred upon then 
by the Act to end this tnreat co the survival 

of the species. 


In conclusion, we consider that the arbinuity 
allegedly perceived in the current definition of 
“harm” is not a valid problem. if indeed, ir 

even exits. Tf, however, after reviewing all 
carments on the Proposed Rulemaking, che Service 
seiil desires a redefinition, we suceest consideration 
nf the fellowing wording woich, we hope. wilt 
Temave any uncertainny avout the vital relatienship 
av~one, continued existence of an endanyered species, 
nandisruntion of i¢s nornal behavioral patterns, 
and proper maintenance of its entire ecosystem. 


*iarm'in the definition of ‘take" in 
the Act means any act. omission, or 
significant environmental modification 
or degradation of ecosystems which 
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injures, kills, or otherwise adversely 
affects individuals or populations of 
endangercd wildlife, including acts 
which significantly disrupt essential 
behavioral patterns, which include, 
buc are not Limited to, breeding, 
feeding, or sheltering.” 


May we thank you for the opportunity to present 
this testimony. 


Sincerely, 

— ors 
Leia fo 4 
E. Creutz , 


Director ee 
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October 13, 198L 


Mr. John L. Spinks, Chief 
Office of Endangered Species 
U.S. Fish and Wildlife Service 
Washington, D.C. 20240 


Dear Mr. Spinks: 


A recent isaue of the Endangered Species Technical 
Bulletin (Vol. 6, No, 8, for Auguet 1981} indicated 
new guidelines being prepared for ranking candidate 
speciea for listing under the Endangered Species Act. 
While we recognize the desirability of ranking species 
according to ‘degree of threat” to thetr existence, we 
are quite disturbed about another aspect of the 
Proposed ranking, that is, Liscing-prioricy and 
telated activities based on “higher or “lower” rank 
of major taxa. Thus, mammals and birds, in chat order, 
are given highest ranking, while invertebrates other 
than insects or molluscs are Lowest, with various 
other categories ranked in between. It fe further 
indicated that only vertebrates and vagcular planta 
will de tnvalved in listing activities during the 
coming fiscal year. 


The proposed ranking of taxonomic groupings for 
consideration for endangered or threatened atatua does 
mot appear to have a scfencific rationale and does 
appear to be counter-productive from # management 
acandpoint as explained below. Therefore, it would 
seem to be contrary to the spirit, and we believe the 
expressed intent, of the Endangered Species Act. 


While there are different levels of organizational 
complexity among animals and plants, they apply only 
by gross snatomical standards, and not in relation to 
fine structure, bio-chemistry, genetic systems, etc. 
The terms “higher” and “Lower” for plants and animals 
are used by biologists today as matters of convenience 
sad, particularly, ss carryovers from an eaclier time 
of more anthropocentric thinking and far less 
understanding of the morphology and functioning of 
life forms and the «ystems they make up. 
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Aside from questiona regarding the propriety of judgemmts on 
the deservednesa of different taxa to be saved From extinction, 
an arbitrary ranking of this kind lacks sense in the whole 
framework of management. We are beginning to develop some real 
understanding of not only the complexity of ecosyetems, but 
also of some of the specific areas of biotic interactions that 
relate Co species survival. Ag an example, studies at this 
institution on the conservation satatus of Hawaiian arthropods 
(under contract with the Office of Endangered Species) have 
provided significant support for the concept of dependence of 

a broad spectrum of endangered and chreatened Hawaiian forest 
birds on components of the endemic enromofauna. Therefore, 

we may not be able to save the "higher” verrebratea in this 
instance without aleo working to save che "lower" invertebrates. 
Numerous examples of such interactions between groups assigned 
to different rankings in the proposed system could be presented, 
but we are only beginning to investigate the nature of these 
relationships in detail. In fact, we are presented with a dire 
situation with che rapid destruction of cropical foreste, so 
that there ia great need to aurvey the tropical biota and at 
least begin atudies on species biology and species interactions 
before the opportunicy ig lost through species extinction. 
Quite obviously, the progresa of such work may operate in many 
cases to provide the means for preventing species extinction. 


From a purely anthropocentric viewpoint, as well as in terms 

of sound blology, the valuea to be placed on invertebrates 

and non-vascular plants (i.e., the “lowly™ forme proposed for 
exclusion in species Listing activities} must be examined. 

Not only aa components of the life web that contribute cto the 
functioning and stability of natural systems, but asa individual 
species, many of these organisms are known to have extraordinary 
value in human welfare, One might mention the honey bee, both 
av a pollinator and for its products. Other examples are legion 
and, with the advance of sclence, are increasing exponentially. 
Often the beneficial values are realized in the least expecred 
species, ea in rhe African mocker swallowtail butterfly, in 
which analysis of che genetic processes gaverning color forms 
has provided an understanding of the causes of the human genetic 
disease producing Rh babies. Hawaiian insects are also 
particularly important for genetic studies. The more than 700 
species of endemic Drosaphila flies have made Hawai'i a 
principal center fot the study of population genetics. The real 
point tgs that we can anticipate with confidence that the 
unstudied, or even unknown, organisms (many of which will be 
recognized as endangered) include species of immense porential 
applied (medical, agriculture, etc.) value to humankind. 


White fiscal contraints make {t necessary to choose projects 
judiciously in order to more effectively carry cut the mandate 
of the Endangered Species Act, we believe that it is patently 
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obvious that sound management demands an ad hoc and flexible 
appreach to the various biotic groups. Without broad atudies 
now, such ae that being done at present on Hawaiian arthropods, 
the management of “lower” biotic groups may be held back not 

one year but many. As such studies progress, obvious needa 

for protective action, gbsty listing, will be encountered. 
When this happens, human self interest coincides with humanity's 
echical responsibiitity for the biosphere in dictating that such 
protection be extended to the organisms concerned. 


Thank you for considering these commenta. 


Sincerely yours, 


E. Creutz 
Director 


ec: Senator Daniel Inouye 
Senator Sparky Matsunaga 
Representative Cecil Heftel 
Representative Daniel Akaka 
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ELSA WILD ANIMAL APPEAL 


Caitiorma 91607 


rac Gk dy nat picninton apckiins lode Oa 


the second, ard apudd appreciate a cory of the Hacond, 


Respectfully, 
Pe Ae es a 
Bevin Avia Suits, 


A nonprofit, tax-exempt wiidlife conservation corporation 
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STATEMFNT BY ROLAND C. FISCHER, SECRETARY-ENGINEER 
COLORADO RIVER WATER CONSERYVSTION DISTRICT, GLENWOON SPRENGS, 
COLOKADO, AT OVERSIGHT HEARINGS ON THE ENDANGERED SPECILS ACT 
KEFORE THE SENATIC COMMITTEE ON ENVIRONMENT AND PURLIC WORKS, 


SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION, JION. JOHN. H. CHAFEE, CHAIRMAN 


Me. Chairman, on behalf of the Colorado River Water Conservation 
District eCRWCD" or “District"}, of which | am Secretary-Engincer, J welcome 
this opportunity to submit for the record our views on needed reforms in the 
basic policies and administration of the Endangered Species Act ("ESA or 
TAct”). 

By way of identification, CRWCD is @ public agency crented in 1937 
by an act of the legistature of the State of Cotorade to canserve and protect 
for Colorado the waters of the Colorado River System to which the State is 
entitled under the Colorado River Compact. The District covers all of twelve 
and part of three other counlies within the State on the westeen slope of the 
Continenta) Divide. It holds numerous condiliuna)] deerces for the use of water 
within the State for domestic, municipal, industrial end hydroclectric purposes. 
The District has held preliminary permits for hydrociectric projects issued by 
the Federal Energy Regulatory Cominission (FERC) under the Federal Power 
Act, and is currently a license applicant before FERC for a major multipurpose 
water conservation and hydrvelectric project in northwestern Colocude known as 
the Juniper-Cross Mountain Project. 

The delays, frustrations and expenses that the District hos encountered 
in pursuing its license applicution for the Juniper-Cross Mountain Project have 
Jed us to conclude thal Scetion 7? of the ESA (16 U.S.C. § £536) is not working, 
that the 1978 and £979 amendments to Seclion 7 dave not really achieved o 
more balanced sdministralion of the Act, and that nothing short of a major 
overhaul of Section ? can effecutule a more sensible approach to the preservation 
of endangered species. Based on our experience with the Act ihus far and the 
expericnees af others which we have observed, we believe that Section 7’s 


shortcomings are several, 
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First, we think that Section 7(c) as eurrenUy drafted and os interpreted 
by the U.S. Fish and Wildlife Service (PWS) misallogates the burden of conducting 
& detailed "biological assessment” upon the agency whose prospective action 
may affect an endangered or threatened species thereafter relerced to as the 
“action agency"). As the statute is now written, the Secretary of the Interior 
(Scerctary) initially will inform the action agency whether any listed species or 
species proposed for listing "mey be present in the area of such proposed action.” 
Once the Secretary hes identified any such species, however, the action ageucy 
is now requicand to prepare an extensive biological assessment. Although Section 
FleX1) specifically states that the action agency shall conduct the biological 
assessment "Sor the purpose of identifying any endangered species or threatened 
species which is likely ¢o be affected” by the agency's action (emphusis added), 
the FWS has interpreted the provision as requiring the agency to go Sar beyond 
the mere identification of species likcly to be affected. In fact, the FIWS's 
current draft regulations for adminiatcring the Act require, in part that: 

When conducting a biological assessment, the Federal agency shall, at 
a minimum: 

(i) conduct a scientifically sound on-sile inspection 
of the aren affeeted by the aclion, which must, 
unless otherwise directed by the Service, inelude 
a delailed strvey of the area to determine if listed 
or propased species are present or occur seasanally 
and whelher suitable habitual exists within Uic area 


for either expanding the existing population or 
potential seintroductian of populations; 


{ii) interview recognized experts on the specics al issuc, 
inciuding those within the Fish and Wildlife Service, the 
National Mucine Fisheries Serviec, Stnle conservalion 
agencies, UMIversities and others who may have duta 

not yet found in seientifie hHterature; 


(iit} review Literature and other seienlifie data to 
dctermine Lhe species’ distribution, habitut needs and 
other biological requirements; 


(iv) review and analyze the effects of the actian on 
the species. in terms of individuals und populations 3n- 
eluding cunedceation of the cumulutive effects of the 
action on the species rand habitat; 


476 


{v} anntyze alternative actions thal may provide con- 
scrvation mcasures; 


{vi} conduct any studies necessary to fulfitl the require- 
ments of (i) through (v) above. 


one 
(Draft of proposed 50 C.F.R. § 402.1t(di2).] The FS draft guidelines also 
require the action agency to prepare a report documenting the results of its 
Biological assessment. The report must include s discussion of the study 
methods used and other pertinent information. 

We believe {it is (logical and unreasonable to put the onus of conducting 
such a biological assessment upon the action agency, which in most cases has 
no expertise in fish and wildlife matters. In the case of FERC, while that 
agency does have fishery biologists on its staff, they are not personnel trained 
in specific fish listed as endangered and FERC has hired consultants to advise 
on such matters for them. In practice, then, the burden of supplying data for 
ihe biological assessment is passed by the agency to the non-Federa) entity 
which is secking a license or permit. The license or permit applicant likewise 
is usually ill-equipped 10 perform the detailed functions now required by FWS 
in @ biclogica) assessment, and must of course engage outside consultants to 
carry out those tasks. The question naturally occurs as to why Fi¥S should not 
accomplish the biological assessment. As the agency which listed the species 
as endangered to begin with FWS has to have more information on these species 
than anyone else. 

In the cese of the District's license application for Juniper-Cross 
Mountain, the FWS informed FERC under date of October 22, 1980 that the 
following listed species of endangered animals and plants may occur in the area 
of influence of the project: batd eagle, American peregrine Fatcon, Colorado 
River squawfish, bonytail chub, humpbrck chub, and Uinta Basin hookless cactus. 


The Yampa River beardtengue was also indentified as @ plant which "may be 
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Sesignated as a proposed species” in the near future, and thus should alse be 
studied. FERC thereafter submitted a data request in April 1981 to CRWCD 
requiting the District fo obtain and report all information necessary to complete . 
a biological assessment for each of these species In addition to the more 
"basic" information requested, FERC asked the District to identify spawning 
and rearing areas or habitat in the Yampa River and in the Green River below 
the confluence of the Yampa River downstream to Jensen, Uteh; to describe 
the chemical, physical and thermal characteristics of these areas, to identify 
the seasonal movements and distribution of cach of the endangered fishes in 
the same river stretches; te describe the cumulative effects of this and other 
projects on each species and its hebitat; te describe effects of diurna) waler 
level fluctuation on backweter areas and other habilal types delieved to be 
Important to the endangered fishes, etc., all of which was accomplished at 
substantial cast. This data was submitted July 29, 198] and thus far there has 
been no further word to the District on it. While we belicve that interagency 
consultation and cooperation are reasonable requirements to further the 
purposes of the ESA, we cannot understand why the Act does not designate 
FWS for, in eppropriate cases, the NMFS) es the lead agency in the preparation 
of biological assessments. It is these agencies that ostensibly possess the type 
of knowledge and expertise necessary to conduct the type of diological 
assessment which their own draft regulations would require. Utilization of FWS 
and NMFS and their in-house expertise would expedite and make more 
economically efficient the biological assessment process. As it is, with the 
current draft regulations placing the burden on FERC, we as the applicant for 
the project ticense have yet to get into any of the Section 7 consultation 
process and in fact have been rebuffed as “premature” in attempts to consult 


with FWS. Meanwhile project costs continue to escalate. 


90-806 O—82—31 
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An even more fundaniental question is whether ihe § Tc) biological 
assessment is needed at all, It should be possible to proceed directly to the 
biological opinion provided for in Section 7(b} which is what Congress uppeared 
to want to do‘until Section 7(c}'s duplicating biological assessment somchow got 
added, As long as FWS is required to list endangercd and threatened species 
and to determine their critical heabitais, it would seem that that agency should 
already have most of the information on the population distribution and habitat 
patterns of the species which is now required to be compiled in § biological 
assessment. 

The second — and most serious — shortcoming of the existing ESA is 
its imposition of a virtually absalute veto over any Federal action which is 
"likely lo jeopardize the continued existence of any endangered species or 
threatened specics or result in the destruction or adverse modification of 
habitat of such species which is determined by the Secretary... to be 
critical . . Ae. ESA § 7(a)(2}. This is not merely a discretionary veto power, 
but a mandatory one, as the Supreme Court found in the celebrated snail 
darter case, TVA ¥. Hill. Section 7(a) plainly and simply makes species 
preservation the most important item on the Federal agenda. [t effectively 
bars the exercise of the jurisdiction of other Federal agencies, which have 
their own legislalive mandates, upon a factual finding by the Secretary of the 
§{nterior that a tisted species or its habitat may be jeopardized. There is no 
room for Interior to balance olher legitimate socia] goals against the goal of 
species preservation 

As you ete weil aware, Congress undertook a lengthy review of the 
ESA and its administration in $878, leading 10 the Endangered Species Act 
Amendments of that year, Pub. L. 95-632, 92 Stet. 3751 (1973), That effort 
was undertaken largely as a resull of the Supreme Court's holding in TVA v. 
Hil). The major product of the review was the creation of the Endangered 


Species Committee, 6 sort of "super agency" whose function is to pass on 
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requests for exemptions from the protibitions of § 7. But this Commitice is 
hardly an adequite response to the problem of weighing the merits of a potentin) 
project, in terms of societal value, againsl the need to preserve a species. 

This approach merely superiniposes a time-consuming Administralive proceeding 
on an alrcudy turdensomne regulatory process. In faci, before the seven-member 
Committee can entertain an exemption application, the application must first 
go througt @ seemingly unnecessary preliminary screening by a three-member 
review board (§ T(g) 16 U.S.C. § 1536{g)). The 1978 Amendments thus added 
Mok just one, but tive new liers to the existent bureaucracy. Moreover, before 
any purt of the exemption process may be invoked, an applicant must have 
pursued and exhausted every possible administrative remedy wilhin the action 


agency. See Prltston Compuny v. Endangered Species Committce, 14 ERC 1257 


(D.D.C. 1980}, where ihe U.S. District Court held thal the exemption procedure 
was intended lo be only a "last resort.” In view of the fact that the exemption 
Procedure is the first stage at which any balancing of the merits of a proposed 
project versus the need for preservalion may legally oceur, we question why 
such a procedure is accorded the towest priority in the whole Jegislative 
scheme. 

The exemption committee goncept fails on other grounds es welt. 
For one thing, the legislative history shows that the membership of the committee 
was chosen to reflect a bias in favor of endangered species and therefore, 
necessarily, a bias against even essential ulilization of our Nation’s natural 
resoutces for the bencfit of mankind. Thus, instcad of having its project reviewed 
by a Committee wilh @ balanced range of interests, the exemption applicant 
ean hardly expect even an impartial consideration by the Committee of the 
relative merits of a proposed activity. This is particularly unfair in view of 
the bias on endangered species already duilt into § 7{a). And in practice, the 
Committee clearly has not functioned eas Congress intended it to. After refusing 


to exempt the T¥A’s Tellico Daum project, the subject of the TYA ¥. Jil 


480 


litigation, Ue Committee was abruptly reversed by Congress. which went ahead 
6nd authorized completion of the dem despite the project's tortuous history. 
The Committee has yet to puss upon another full-fledged exemption application, 
because the Grayrocks Dam proceeding that came before it was essentially 
Seitled by the partics beforehand, and the Pittston Compeny cease cited above 
was sent back to EPA unicr the “last resort® doctrine foe yet another 
administrative determination, 

We feel that » further amendment to § 7 is the only way to restore 
the belance that existed prior to the passage of the ESA amendments in 1973, 
between the need for preservation, on the one hand, and the other goals of our 
society on the other. This balance can be restored only by amending § 7 to 
remove the flat prohibition against agency action which is likely to jeopardize 
the existence of endangered and threatened species or result in destruction or 
modification of habitat. Consultation and cooperation betweer Interior and the 
agency involved coutd still be required in furtherance of the purposes of the 
Aci, end steps such as recovery plans and mitigation and enhancement 
measures might be requiced. But the action agency should be given the 
ultimate authority io balance the interests involved and determine whether a 
project should be cerried forth, subject, of course, to judicial review. 

In summary, we believe it is essential thet the ESA be amended to 
accomplish the following fundamental reforms: (a) remove the biological 
assessment requirement of § Tic) or at least make FWS and NMFS the lead 
agencies responsible for conducting and/or supervising the biclogica) assessment 
process; {b) remove the inflexible provision that a mere factua] determination 
by the Seeretary that a species of its habilet is likely to be adversely affecled 
shell put an immediate end to a Federal agency action absent a Committee 
exemption; and (c) pul the ultimate decision-making where il belongs — with 


the action agency. 
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We betieve that all of these objectives are not only adinirable but 
essential. lt is clear that none of these objectives is being accomplished by 
the ESA as il presently stands on the staute books. Instead ii lends itself too 
conveniently to be utilized as en obstructionist tool by special interest groups, 
however well intended they may be. We urge the Committee to amend 
_the Act, specifically § 7, so that economic end social interests can be taken 
into account from the outset, along wilh species preservetion, in determining 
whether @ [ederal action may be undertaken. 


Thank you for the opportunity to comment. 


Roland C. Fischer 
Secretary-Engineer 


482 


COMMENTS ON THE 
REAUTHORIZATION OF THE 
ENDANGERED SPECIES ACT 
BY FRIENDS OF THE EARTH 
PRESENTED TO THE 
SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION 
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COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 


U.S. SENATE 


Prepared by 
Elazabeth Kaplan 
Lepislutive Dieeector 
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There is no more important law for the future of the 
environment than the Endangered Species Act. It marked a 
most remarkabie occurrence in politics when the Congress 
of the United States set aside immediate political concerns 
and created a visionary policy and program dedicated to the 
future gencrations of America. The importance of the Endangered 
Species Act to this country and to the world can hardly be 
overstated, It may not prevent all future extinctions, but 
it guarantees that species in this country are no longer apt 
to become extinct through inadvertence. It puts powerful 
controls on the federal government's massive development urges, 
requiring that each threat to a species from a development 
project be avoided if at all possible. It prevents government 
bureaucrats From avoiding responsibility for the survival of 
species and guarantees that if federal funds are going to he 
used either to extinguish a species or threaten its existence, 
that decision will be pulled out of the closet and made by high 
level appuintees Of the President in full public view. 

Most important, of course, the Endangered Species Act 
provides public netice of which species are in trouble and 
makes it ilicega] to harm them, thus bringing all Amnmricans, and 
hopetully olher nations as well, into the stratayy of preserving 
the diversity of spacics for the benefit of Future gencrations, 

Finally, the Act is a model for the world of a policy and 
prayram that is desperately needed around the qlobe to cencue 
hundceds of thousands of specics, pecnaps wniliions. fron: SELES CLs 


484 


The importance of maintaining the diversity of species is 
well documented and has been eloquently presented to this 
ziommittee by a distinguished panel of scientists. Ironically, 
—.e least appreciated species, plants, are probably the most 
—portint to the survival of the human race. Wild strains of 
Various grains are probably the key to feeding the growing 
masses of humanity around the world. Many future cures for 
Geadly diseases will be discovered from species of plants and 
animals, yet opponents of the Act continue to criticize the 
act for protecting “unimportant™ weeds and bugs. 

, Can we this year resist giving in to pressures of short~ 
term profit to safeguard the benefits to our children hidden 
in the diversity of gpecies? Can we control our incredible urge 
to solve all problems by building something bigger, more expensive 
and technologically sophisticated when these projects are clearly 
only short-term solutions and when they threaten our diversity 


of species? 


Endangered Species Act Already Seriously Weakened 


I remind this Committee that this Act is not what it once 
was, In the eyes of many it is a mere shadow of its former self. 
It has been so loaded down with regulatory requirements and 
imoossible restrictions in the last two reauthoritations that 
our once dynamic endangered species program has come just 
about to a standstill. This is a tragic state of affairs, which 
this Congress should rectify, 

T is Committee should give careful study to the consequences 


of the amendments of 121978 and 1979 and amend the Act to enabie 
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Pas to ance more provide genuine protection for threatened species. 
First of all, this Committee should investigate why species 
ftont leuger being listed. Not one species has been Listed 
ter tha Reagan Administration. This is not because none are in 
-irncer. Nearly fifty "packages” for final listing are ready, 
s2t nave been held back, according to the Office of Endangered 
isecics, because of the difficulty of complying with the 
technical requirements of the 1978 and 1979 amendments. In 
cine meantime these species are in danger year after year and 
noe getting protection. . 
In 1978 an amendment was added, Sec. 4(£) (5), requiring the 
Office of Endangered Species to drop a proposal if it had not 
been acted upon within two years. Under that amendment 1700 
Native plants, 8? foreign plants and 63 animals were dropped 
from further consideration. In addition, they may not be reproposec 
unless additional information is presented. How many of these 
Species will ev:c be listed? How many of them have been 
reconsidered for listing? If the Department of the Interior 
dullics auncthec six months to a year, most of the listings which 
it has ready to go wilk have to be dropped and may be fe prapons 
only if further evidence warrants it. One of the very unfortunate 
copter dmencen OF Chis vmescdineist ds Gack am: Codeaal agencies, 
like the Forest Service, were taking steps to protect proposed 
species. Now that list of proposals is gone and with it che 
incentive to conserve potentially threatend species. This 
amenchaent nests the: Commay hoe! si -htontion. Wheres 
intended to address a real problem of species languishing on 


the pecposal list for years, it muchas a hatchet job aperouch 
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where a scaipel would have served the Act and the country better. 

Because of ¢ontinual budget reductions and an anti-envirorental 

Adz:nistration moving at a snail’s pace to protect species, this 

provision aione cripples our national Commitsent to protect species. 
It is worth just listing the extraordinary number of require— 

ments adéed to the Office of Endangered Species’ tasks in 1978 

and 1979 before it can list a species, define critical habitat, 

or develop recovery programs. In reviewing this list, the 

Committee should keep in mind what is happening to the budget 

of the Office of Endangered Species: approximately a 25% cut in 

1982, and we can probably expect a similar cut in 1983. ‘The present 

scenario shows this most important environmental program on the 

brink of suffocation from red tape as well as starvation fron 

budget cuts. What has happened to our national commitment 

to protect species? 

New Pequirements : 

1. The Secretary must specify any critical habitat at the time 

of listing to the maximum extent prudent. 

2. The Secretary must publish a notice in the Federal Register 

and notify the governor of each state in which the Secretary 

48 considering listing a species. 

3. Allow the states $0 days to respond. 

4. Publish in the Federal Register a summary of all comments and 

recemmendations received on a proposed listing. 

5. Consider the economic impact of designating critical habitat 


an? 2.c. f¢@ whether to exclude all or a portion on the basis that 
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tne benefits of exclusion outweigh the benefits of establishing the 
Cratical habitat, 

6. Publish a summary of the proposed regulations for a listing 
and o map Of the critical habitat in local newspapers. 

7. Notify all local governments in the area of proposal. 

8. Hold separate meetings and hearing in the local area concerning 
the critical habitats. 

9. Develop and provide notice for guidelines for the handling 

of petitions for listing and for priority systems for listing. 

10. Develop guidelines for developing and implementing recovery 
plans. 

ll. Review all listed species within five years to determine 
whether they need to continue on the list. 

12. Prepare a "status review” prior to the preparation of a 
proposal for listing. 

13. Publish in the Federal Register a review of the status of a 
listed or unlisted species if petitioned to do sa. 

There is little wonder that the Office of Endangered Species 
is miking almost no prouress these days toward protecli ny 
endangered species. What is a wonder is that development 
interests such as the Were-rn Regional Council are concerned 
about the threats to their projects from endangered species in 
the present stale of aeladese | Ouse couldl plun and build «a dam 
faster these days than one could unwind all the red tape 
reudurred to list a species and ity critical habitat in the 
vicinity of the dam.. ; 

Lrose OF tvtime ue the fadangered Specie Act in regulatory 
requicoments is that industry has lose the pred ubility te needs 


co plan for future projects. fur each distin . -> is > - 
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uncertainty whether all the procedures will be folicwed within 
the required two years time before the government must drop the 
proposal, find some new information and begin all over again. 
Ins$ a project proponent has less idea than ever whether the 


stacies near his project will stop it or not. Furthermore, 


.# is now encouraged to litigate every step of the way so 
as to slow the OOI from making its final determination within 
the required two years. The Act has been so badly compromised 
tnat industry is hard pressed to have any clear idea of what 
the national policy of protecting endangered species means 
any more. 
Streamlining Urgently Needed 

The Congress should this year simplify the many procedural 
requirements tacked on the Act during the last three years. 
Preeing the Office of Endangered Species from so much regulatory 
red tape would also enable project proponents to get speedier 
@ecisions and to know where our endangered species are. The 
faster we list endangered species the more informed other 
eluanents of society will be as to where trouble spots are, As 
{t is, projects are now being planned for areas where endangered 
species might exist, but which we don't know about or which are 
stuck in the mire of hearings and public notices. It would be 
weil worth our while ta spend what it costs to find and list 
endangered species as quickly as possible and thereby bring some 
predictability to this enduring conflict. 

We have not even discussed the most profound change that was 


made in 1978, a Fundamertai shift from a national goal of protecting 
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Ziverse Life to a goal of protecting it sometimes. The addition 


sz the Cabinet-level "God" committee to decide the fate of species 
in an innegotiable conflict with projects marked a major 
sitnéraval of Bie national commitment to endangered species. 
ooztunately, the exemption process has not been abused and so 
Zur can be viewed as a model for resoWine conflicts. While 
~e opposed it at the time, it appears to have provided an 
important pressure valve for conflicts with the Act. 

In our view any further strictures placed on the powers of 
s=he government to protect endangered species will mark un- 
acceptable compromise of a crucially important national policy. 
Proposals to restrict listings only to animals or worse,furry 
animals, completely abdicate the authority of the Endangered 
Species Act to fulfill its original mandate. In fact, it would 
mean we are saving probably the least valuable species to 
human beings because they are cosmetically more attractive. 
Such a change would make a mockery of the goals of the Act. 
Either we will maintain our commjtment to sustaining che entire 
complicated web of life, about which we still understand so 
little, or we will abandon it. We are aorenay close to the edge 
with a program which hasn't listed a species in a year. 


Waren Conflicks 


acai bed 

We question the reliability of western water claims that 
the Act is endangering western water development. Let us 
hope the Congress ddes not get trapped into trying to find a 
solution to a problem that might occur rather than one tho! 
does. The Grayrocks case raised by the Western Retional 


Counc i is an example of a contlict suecesstully solvéd by 
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the Cabinet-level committee which gave an exemption with 
satisfactory mitigation requirements, Grayrocks shows that 


the principles of the Act can be maintained, and water 


development can go forward, 

We regret that the Houston Toad case has once more been 
dragged before the Congress. The Committee should be reminded 
that this case is ancient history and is not typical of the 
functioning of the Office of Endangered Species for the last 
three years. 

The Western Regional Council complained also of having to 
address cumulative impacts of projects on species. Unfortunately 
this is one of the most insidicus aspects of water development. 
it is very often the accumulated restrictions of river flow 
that ultimately threatens species’ viability. Addressing 
cumulative impacts also spreads the burden of the mitigation more 
fairly among the parties to blame. If cumulative impacts are 
addressed early on, in the end it is likely that one project will 
have to bear the burden of serious restrictions while other 
projects equally contributory to the problem, will get off 
scott free. 

While the Western Regional Council states that endangered 
species are causing serious problems to western water development,‘ 
nowhere in their statement to this committee do they document 
that fact. We sugyest they document the “tide” that needs 
“stemming”, Once more we see a red flag being waved over what 


might happen, just as we did back in the 1978 reauthorization, 
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We cunnot atferd to weaken this Act Further over hypothetical 
proplens. The creation of the Cabinet-level exemption committee 
as the peoper safety valve to enable us to decide ameng competing 


values. It would be a grave mistake to reshape this Act to 


give economic considerations any Further priority in conflict 
resolution. Therefore we strongly object to the proposed 
amendacat that the Secretary must exclude critical habitat 
designation if he finds that the economic benefits of not 
setting critical habitat are of greater value than the values 
of establishing the habitat. In fact, it is totally inappropriate 
for the Secretary to be weighing economics against the threats 
to a species. This section should be deleted and the matter 
Of weighing conflicting values left to the Cabinet-level 
exemption committee. 
Remombecing The Future 

Environmentalists are often accused of using the Endangered 
Species Act to stop water projects with Little concern for 
the survival of the species themselves. I think this is a 
fala. Laractarization and avoids the fact that the conflics 
AS fo ua.) WE Can no longer pretend that giant and costly 
conutruction projects do not have scrious deabractive 
couseynences to the saviroamtnte for which we ultimately pay an 
enormous price, Prover cost-benefit analysis olf many, many 
Public projyech provasies the evidence that alternatavec would 
Drain; areuter benefits in many cases. 


Wireds, jerchaps Chomugando, of likes are slying from acid 
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FRIENDS OF THE SEA OTTER 


P.O. BOX 221220. CARMEL. CALIFORNIA 935922 


Mew Year's Day, 1962 


The Honceable Jotm H. Chafee, Chairman 
Subcamu ttae on Emvironmenral Pollution 
Committee on Environment and Public Works 
United States Senave 

Washington, D.C. 20510 


Re: REAUTHORTZATION OF THE ENDANGERED SPECIES ACT 
For the Reaod-of the Hearing, December & & 10, 15961 


Dear Senator Chafes: 


PRIPNOS OF THE SEA OTTER is pleaped to offer testimony in full mpport af 
the reauthorization of a strong arcl effective ENDANGERED SPECIES ACT, without 
Weakening amerckments. 


We believe our manbership to be representative of the commitment of the 
a@eerican people to the preservation of our nation’s threatened and dndangered 
species: over 4,200 members in 48 states — many of whom will never even see 
an otter in their lifetimes — whoee concern for the pen ctter‘s survival spans 
the cantinent. 


We herve Long been grateful to the Congress for the wisdas and foresight it 
ahowed in 1973 when it enacted the ENDANGERED SPECIES ACT. 


In the intervening decade, it has became painfully clear that the crisis 


of humin-caused species extinctions ia far greater than ociginally feared, yet 
today the Endangered Species Act itwelf ie urcier attack. 


Thus, unless the Covsrens in 1982 a acts with wisdam and respons (bitte: 
gur_nation and the world wril have lost £ £ mst reant an 
struggle to halt the planet-wide flocd of extinctions. 


We urge you to mike the reauthorization of s strong and comprehensive 
ENGANGIVED SPECIES ACT your first priority throughout 1982. 


FRIENDS OF THE SEA OTTER was established in 1968 to aid in the protection 
and maintenance of a healthy population of the southern (or California) sea 
otter {Enmxira lutris nereis) and its nearshore marine habitat. We focus our 
testumory on this fragile population, estimated to number anly 1,500 animals 
along approximately 200 miles of Central Califarnia’s increasingly ravaged 
coastal waters. 


Now, more than ever, if the California sea otter is to survive into the 
Zist Century, it needs the sustaining protective measures of a vigorous ENDANGERED 
SPECTES aCT. Without the essential habitat protection mandated by the ACT, 
the southern eaa otter is doomed. . 
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3977; THE SOUTHERN SEA OTTER DECLARED A THREATENED SPECIES 


Decimated by the fur trade before the turn of the certury, the gaa otter was 
thoaght to be extinct in California until its "rediscowery” off the Big Sur coast 
in 1938, Ironically, in this century it is again the sea otter's fur which renders 
it so vulnerable to destruction by mm. 


Lacking a layer of blubber, the sea otter relies on ite denge fur coat to 
ingulate it from cold Pacific waters. Contact with cil mats the fur, allowing water 
to penetrate to the ekin, and the otter to chill and die within hours. 


Not onty is the sea otter the moet vulnerable t oil of all marina mammals 
pa plat ppl parece eng Piped dangerously @=all reat a tian 
ance composed of meuty thousands of otter off the California and Baja California 
aforelines (pre-fur trade estimates for California alone are 16,000 - 16,000 animals). 


In 1977, recognizing that ite emall population size and restricted distribution 
made it extremely vulnerable to tanker of) spills (approximately 1/10th of ite 
former population cocupying only 1/10th of its former range), the 9.5. Fish & 
Wildlife Service determing! that the southern ees ottex ts 4 “hreatens! Species” 


1982: THE SOUTHERN SEA OTTER — THREATENED OR ENDANGERED? 


‘The 1977 decision to List the California ees otter as Threatened”was based 
Primarily on the oil spill threat from passing tanker traffic or the tanker ports, 
located at each ed of the otter’s range. 


the entire range of this oi]—yulnerable metemi is encompassed by proposed 


Today, 
offshore oil development in OCS Lasse Sales #53 and #73. Should the oil eis 
Sea otter will face the most critical threat to its survival since ite 
rediscovery in 1938. Accarding to the U.S. Fish & Wildlife Service: 


"... the grastest threat to the survivorahip ars recovery 
of the southern sea otter popubation is oil contamination 
within the aaa otter's range." 


In 1977, the southern sea otter pogulation was still believed to be alowly 


increasing in mumbers. But today, Ae ne Ee re eee 
and 1990 and 196] have brought record-breaking hi in reco ot ity. 


In addition to the ever-present threat of an oi] spill, the Califormia sea 
otter continues to be temaced by deterioration of its marine environment from 
tesa: pollutants, increasing human pressurea on shellfish resources inside and 
outside the otter’a range (resulting in depletion of food items indispensable 
for otters), ruthless shooting, and drowning in lethal monofilament gill nets. 


MERGE O-—W2——32 
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THE VALUE OF THE ENDANGERED SPECIES ACT IN PROTECTING THE SOUTHERN SEA OTTER 


The listing of the southern eas otter as 3 “Threatener] Species” in 1977 was 
@ turning point in the struggle to prevent the otter from returning again to the 
brink of extinction. 


The ACT’s recognition that habitat loss or destruction pages the greatest 
jeopardy to endangered and threa! Species im the actor in itgability 
to protect the California sea otter. 
This ecosystem approach focupes on biological, not artificial political 
koundaries; acknowledges the need to adkirese cumulative impacts, indirect 


4s well as direct threats; and insures that all the movival noms of a 
Species will be considered. 


The ACT's mandate that all federal agencies shall seek to conserve endangered 
ies — most itpartant, the Sectian 7 provision that ; 


Section ? consultation batwaen the U.S. Pish & Wildlife Service ama the 


45.8 —has already resulted in protecting the southern sea otter (and 
% the Monterey Bay area) fron om fou ot) cara Snr cae continuing 
tankers manned 


oil delivery in aafer, J.S. 
by wall-trained U.S. crews. 


Ora lkcs On Gee a ee 
of the eas otter's range has determined that shile leasing and 
exploration will not jeopardize the otters, development and 
production may, amd consultation will have to be reinitiated 
before those stages go forward. If the gaa otter population in 
California is to survive, it is essential that it receive full 
Consideration at this critical juncture. 


The ACT's recognition of the value of protecting not only peccics, but 
ies and distinct tions as well, provides the frag. orma 
Sea otter population net Safeguards it so urgently needs, although 
fortunately, the Alaskan population is not in need of such extra protection 
at this time. 


The ACT’s recognition of the wed to protect and enhance “Threstenedd“ oe 
Say hay peeclis the mast far Ee Tesore’ Cod axpenal 
survival, may prec. more (and expensive) measures Later on. 


aie ACT's recognition that conservation mist be comprehensive, not just 
ve protection, provides for such critically important measures as habitat 
protection and translocation «= both of which are crucial to the California sea 
otter's survival. 


The ACT's provision for citizen participation — through citizerrinitiated 
lawauite and petitions - insures that ee priarities of the administration 
in office, the will of tha people to provide needed protection to depleted species 
shall be recognized. 
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The ACT's direction that States should miintain conservation which 
better safequard the Nation's heritage of wildlife for all citazens is Of primary 
aumportance to the California sea otter. . 

This provision safeguarded the otter from a short-sighted state plan 
which would have restricted its range to a highly oil-vulnerable section 


of the central California ooast in order to keep it from competing with 
shellfisheries already depleted by human pressures. 


Through federal financial assistance and cooperative agreements, the 
State has heen able t provide 4 aaa otter research team which has 
fade important contributions to stastying and monitoring the sea otter 
population. 


The ACT's charge that listing determinations be based on tha beat scientific 
and commercial data should insure that species will receive protection based on 
their survival needs, not on political expediency. 


The ACT's provision for the development and implementation of Plans 
in a comprehensive agseasment of the current population status, and the development 


5S a Recovery Plan ae when inplemmted, will offer hope for the survival of 
the gouthern sea ot! 


We are grateful for the opportmity to comment on this essential legislation, 
and again urge you to reauthoriae the ENDANGERED SPECIES ACT, without weakening 
amencuents and with full federal funding, for an adklitional four years. 


Nerepoct Owwas 


Margaret Owings 
President, Friends of the Sea Otter 


FRIENDS OF THE SEA OTTER 
Position Paper on Management Perspectives 


fn 3977, the southertt sea otter wat dectared @ 
Threatened Species by the U S. Secretary af the Inigrior, 
peumariy becguse ua small population ize under 2,000) 
aad restricted dasitibuizon fis i00m Of ita farmer ranges 
made ii extremely vuineradie fo apedis from oaf tankers. 
Sence thot timte, the populatwn has apparenily stopped 
qrowing in size, tanker traffic hes cacreased, end proposed 
affihure oil lease sales encompess wurtueily the entire ronge 
of the Celforad populanon of see Ofers — ime most 
vulnerable 10 ual of ail marine mammals. 


Foyt. we bekeve d would De mos! benefice for Ihe 
Souihern 6e3 Ofer and [or [na manne ecosysiems m which 
A Dlays @ Sgciicant role for the Caklorma otter population 
19 continve to reds inbule ise wherever ita nalurad Move: 
rents may take 1 We timmy Otpect lo management of 
wouthern sem ollere Oy (ands PatiClon al Ihe Po;t Ww thew 
tenuous recovery from neat exincbon — 91 4 one when 
cilca wilormatbon sboul thes = bology. populalor 
Oynarnce and long-term etects on manne ecosystems mi 
Camlornes 6 manera) ard pet Degenneng 1D ACCUMULA. 


Second. wa strongly eucport managemen! plana to 
eelabvan two of More successiul (eserva breecng 
Cokes Of southern ge Ollera mh ates elsewhere wilt 
thaw former Stange Such merwpulton now aooess 
Dec essary © Order to preserve the Caklomua sea otter — 
Vilually ite entire Population m& encompassed by proposed 
OCS Lease Saree #53 and #73, anc smost me entwe 
breedng stock of Int deoteted southern population of 
Epbyarg ung areedy lea 1 a vulnerable positon belween 
Iwo MmOr Od Ianker Doria — One in Monleey Bay Io ine 
fonh. the one at Estero Bey to the south The southern 
605 Otter wil remem threstened with seroun depienon oF 
BAINCTON #6 long 38 Ihe enbre exishng populeban unt of 
hes parcular ite form  iocaied ang the centra 
Cantor Comat — where mimo Od hazards sffady gusl 
Bd where WiC 9ahe0 O4-(olBteO aCiniies are Croectad 

We Deheve tensiocanons of reserm@ colonies of 
Caxtorraa otters should be undertaken 8 BOON ins DOS6siDe 
BAD scCOMoksNed woh the MtwhuT GuTOer Of atwnaks 
fecwanary tO Mawte BUCCHRE 200 weDwty Of the lrans- 
DENIS ENCE TANsOCatons are hazesGous lor oflers 

Transiocaton mites should be af well removed of Meas: 
Die trons Current oF DOtantuM Od bod Nazerds. Dut SNOW Oe 
as close geographically as possible fo the present 
POPUhON chaItbulOn — preleradly al locahona where 
wale! J@MOSrBILIeR BAG hana are Os EAT OF DOSSDHE, 
where [he (cod euDpty @ SOUNdENI. where (hee we 
eHeOsve Kelp Des and protected coves for sneter. 
where netuel [aclora a6 bkely (0 GSCOUfage aMmgrator, 
en where Numan umpscis on a newly troduced otter 
DOO ASLO 2nd Its @s3senhal [ood supply Can be eligcivety 


convomed Hf pOssbie. UEnslocatons snovid be made 
where (eciealonal and commerca shetisnenes we 
utmze@d Dy relatwety lew $0071 Of Comme cen hanernen 

At presenl. pending Ihe outcome of siuckes of posstle 
vansolant gles with the contQuous USA. we oe 
loorng toward San Mecouas tsuarcd on the Outer Sante 
Garters Channa). a6 Ine Dest Choice for @ oreTary [rena- 
kocaion San Nicolas Ofte SuDdorte «@ See Oller 
popueaton and today furbors abundant and faalhy 
populahona of venous Manne mammas I BUrTOUnded 
Oy neer-Origtre wales ADQUAGS I Kueh kelp forest, and 
© seperated by Consderedie Gslance end rough ocaan 
conditions rom the maniand Ossturbances 10 a fewty 
fee@staDksned otlet Colony, and (Le han lal, Coudd be more 
easdy controled end Kept rumena af San Nicolas island 
than along a figtly-deveooed of easily eccetmoie 
mamiand coast tocation San Nicolas & sarnced Dy avcralt 
and Aavy vesse. a landing sinp at the NW end ol the 
AN COWK! De used [or citer trangoort Oy at Most heph- 
nlerest olfsnore od tracts of OCS Lease #48 1 ine Sane 
Barbas Channe be a svoslantal asiance shoreward oO} 
San Necotaa, a0 @aphwalory Ordeng m the offshore tracts 
nthe Tanner Cortes Banks about 30 mug to the south of 
San Ncolas Nag nol been succeastul 

We opocas long -datance Iransiccatons to Canada or 
Menco, outede of U S$ surieckt bon, OF 10 Oller areas Novth 
Of Ihe COMUIg ous Lewted Stes 


Lis. we bekeve that the Caktormna sea ofter’s orate: 
bon under Ihe Endangered Sowces Act of 167.3 etoukt 
conhnwe until at @aat two reserve breeding Colones have 
been successiity sslabianeo enc inal its protection 
under Ihe Manne Mammal Prolecton Act ol 1972 shou 
CONTe UNIT ODtTUM SUSTENEDM PODUIRDOO levee Nave 
been (eeched and mantaned. 


Fourth, we strongly support devetopment of an od Spal 
CONDNQENCY PIAA. INCFEaSe Monotmg ol Ihe DODULEt=ON. 
MolamMentalon Oo} 4 Naat Ofotection clan vgorouE stale 
and iederal law enlorcement eflarts agamal harassment 
and naling Dy humans. and 6 Contnumg (esearch progcam 
On the Itveatened southern $64 Ofte, 


—Or Betty S Cava 


FRIENDS OF THE SEAOTTER, Bos 22)220, Carmei, Cabforme 93922 
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FRIENDS OF WILDLIFE 


814 West Markland Drive « Monterey Park, California 91754 
December 8, 1981 


Hon. John H. Chafee, Chairman 
Environmental Pollution Subcommittee 
Environment and Public Works Committee 
Senate Office Building 

Washington, D.C. 20510 


FOR THE RECORD OF THE HEARING - ENDANGERED SPECIES ACT 
Dear Mr. Chairman: 


Friends of Wildlife, a national, membership organization, 
is grateful for this Hearing to consider the strengths, 
shortcomings, and necessity of the ENDANGERED SPECIES ACT. 


We believe the ENDANGERED SPECIES ACT is vital to the survival 
(and hopefully, to the restoration) of endangered, threatened, 
depleted, and sensitive species - hence, essential to a 
healthy ecosystem. 


The ENDANGERED SPECIES ACT has put the nation and the world 
on notice of its vanishing life-forms and loss of diversity. 
It has lessened the impact on critical species. 


However, the Department of the Interior has not fully met its 
full obligation under the Act. We cite the fact that the 
Department has not promulgated regulations to implement the 
1978 amendments to Section 7 of the ENDANGERED SPECIES ACT - 
the requirement for federal agency consultations with the 
Secretaries of Interior and Commerce. These lawfully mandated 
regulations should be forthcoming without further delay. 


While USFWS review of the ENDANGERED SPECIES ACT is commend- 
able, our review of its stated issues and priorities, as well 
as its reluctance to fully and vigorously implement the Act, 
convinces us that Congr€ss is the body to review, evaluate, 
and strengthen (as well as Reauthorize) the ENDANGERED SPECIES 
ACT. 


We appreciate this Hearing, ask that this atatement be included 
in the Record, and respectfully request a copy of the Record. 


Sincerely, 


Fees Cie iy 


Beula Edmiston 
President 
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Chairman Chafe@ and Senators of the Subcommittee: 


These remarks are submitted from a background of many years work as a 
private citizen on issues involving the welfare of rare species, both animal 
and plant. My activities have touched upon law, politics, efforts to preserve 
habitat, scientific studies, and “hands-on” work to restore habjtat and 
augment populations, aa well as eoucational activities. In recent years, I 
have concentrated on regional rare plant issues in scientific, legislative, 
and political positions with the California Native Plant Society, and on 
national and international issues through the National Alliance for Plants, 


in addition to continuing efforts as a private citizen. 


Prom this background I have watched with considerable dismay what seems 
to be a developing trend away from effective implementation of the require- 


ments of the Endangered Species Act. 


We have seen slashing of funds for acquisition of habitat, for federal- 
State cooperative agreements {Sec, 6) im support of state programs, and in 


overall support of the federal endangered species program. 


We have seen a declaration of official policy to "“deemphasize™ liating 
in €avor of pursuing recovery--though funds in support of the latter have 


also been cut. 


We have seen hints that the Administration views the Sec. 7? consultation 
procedures as duplicating functions already provided for under the National 
Environmental Policy Act and therefore a possible target for elimination or 


cutting back. 


We have seen a biologically indefensible hierarchy for listing officially 
set forth, with mammals and birds at the top, plants at number eleven, and 
Bo on down through “lower organisms”, coupled with suggestions that only those 


organisms at the top should be bothered with. 


we have seen abortive attempts to redefine “harm” so as to restrict its 
meaning to actual physical injury te the animals involved and eliminate less 


immediate actions that are just 4s capable of producing extirpation. 


We have seen a cessation of the listing process coupled with repeated 
delays in the effective date of a final listing invelving 44 organisms carried 


over from the previous Administration until threat of a# lawsuit forced the 
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Bimilar atories of practical attributes. Consider, for example, the beetle 
that has afforded control of the noxious Klamath Weed in California. Or the 
one credited in DISCOVER for January 1982 with the dramatic control of an 


investation of Salvinia polesta, a water weed, in an Australia lake. 


We are in great danger of allawing a major part of the world's biota 
to pass into extinction through human activities before we even have any 
sense of the possible henefits to mankind to be found in these organisms. 
It was to counter this trend that the Endangered Species Act was enacted. 


We must not allow shortsightedness to divert us from this goal. 


There have been suggestions that the Sec. 7 consultation process to 
ascertain possible jeopardy be modified and streamlined as duplicating NEPA 
requirements. California ia abundantly endowed with organisms either listed 
or candidates for listing and I have observed operation of Sec. 7 procedures 
with respect to them. I can detect no need for changes. It also seems 
quite plain that the congultation procedures serve a quite different purpose 
than the requirements for preparation of Environmental Impact Statements in 
NEPA. EISa merely identify problems; there ia no mandate requiring their 
solution, nor do endangered species, as merely one of many aspects to be 
considered in an EIS, receive any specially intensive consideration focusing 
on their welfare. It is quite the contrary with the Sec. 7 procedures, The 
absence of recourse to the "God committee" exemption mechanism in recent 
years would seem to support thia observation--that solutions ugually can be 
worked out given good faith attempts by the involved federal agency to seek 


them with the assiatance of scientists of the Fish and Wildlife Service. 


This philosophy finds its counterpart in the case of a large California 
public utility, which has its own in-house team of biologists. These people 
work with the company engineers from the inception of a project and can 
usefully influence engineering decisions as they evolve, and thereby avoid 
problems. This ia quite unlike the EIS process, where all the decisions 
have been made and then evaluation of the overall proposal occurs, with the 


problems already poasibly frozen in. 


Listing of plants haa proceeded very slowly since they were first covered 
in the ESA in 1973. Although this is frustrating and in aome respects perhaps 
indefensible, I am appreciative of the many problems related to manpower and 


political difficulties that have been involved. For that reason I am particu- 
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larly appreciative of the fine work dome in California by the Sacramento 
Endangered Species Office in providing technical assistance to federal 
agencies where gpesties that are candidates for listing are concerned. Greater 
formalization of this role nationally would be desirable. According to its 
press release, however, the Service regards this as an issse of lesser impor- 
tance. <A formal requirement that the Service periodicaily issue or update 

@ list of candidate species would be heipful in regard to this role. Por 
Piants, such a list exists in the Notice of Review published in the Federal 


Register on 15 Secember 1900. 


The listing process itself presents problems, but I do not believe they 
revolve around definitions of “hearings* and “meetings”, as presented in the 
Service’s press release. They revolve instead more around deiays in the 
review process within the Service am the review Sy OMB, which operates in 


secret to aprly unknown and hence unquestionable concepts of economic factors. 


Here I should like to offer two examples of grtuations involving California 
Plants, Amsinsk-a grarndifiora and Carissmia benitersis. Both occur only on 
federally owned property, che former on a fairly steep hillside in an area 
het accessible to the public and unused by the managing agency, the latter in 
@ few localities in a remote area of unusual substrate used primarily for 
vehicular recreatio. The localities in question have been fenced against 
the onslaughts of that activity. 1 petitioned over four yeara ago to have 
the Canissonia declared endangered; no one has challenged the biological 
facts, yet it still 1s not listed. Apparentiy further economic information 
has been requested. The A=sinckia, I was told a few months ago, has been 
completely cleared for listing, yet mothing has happened with it, @ither. It 
ae difficult to conceive af any prebiem regarding listing--both are on only 
federal property amd are curcentiy be:ngZ given protection. There should be 
feo significant wgact, economic or atherwise, from iisting-~merely a bolstering 
of the incencive of the managing agency to persist in protective measures. 

So way is listing being heid up? hat ac ght be done co forestall recurrences 
of such situations? Might there be time limits set for the various steps of 


tne review process, with perhaps an automatic listing if no reasoned decisions 


to the contrary have been made puriic by the time a specified interval has 


eiarpsed? 
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The concept of federal-state cooperative agreements, Sec. 6, is both 
badly needed and troublesome. Elimination of funding for this program has 
had serious impact upon many state endangered species programs. Yet there 
ia evidence that the program has often been misused by the states, who request 
funds for specific projacts that then are not carried out, The funds received 
are often not used in ways even closely related to the projects for which 
funding was requested. Though it is very important that funding be restored, 
additionally there should be developed more stringent procedures governing 


awarding and subsequent use of such moneys. 
Thank you fer this opportunity to comment, 


Alice Q. Howard 
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2100 L Street, N.W. 


Washington, D.C. 20037 
(202) 452-1100 


January 8, 1982 


The Honorable John H. Chafee 
Chairman 

Senate Subcommittee on 
Environmental Pollution 
United States Senate 
Washinaton, DC 20510 


Dear Senator Chafee: 


Thank vou for the onvortunity to present the views 
of The Humane Society of the United States on 

the reauthorization of the Endangered Species Act. 
Farlier, Our comments were presented by Michael Bean 
and Kenneth Berlin. The enclosed comments are 
presented jointly by The Humane Society of the 
United States and Defenders of Wildlife. 


T want to reiterate in this letter, however, the 
degree of imnortance which this organization and 
its members attach to wrover nmrotection for 

the bobcat under the terms of the Convention on 
International Trade in Endangered Species, as 
interpreted by the lnited States Court of Appeals. 
We urge you to thoroughly consider our views 

and to avoid any actions which would weaken 
protection for the bobcat. 


/John W. Grandy 
Vice President/Wildli fe’ 
xe and Fnvironment 


Enclosure 
cc: The Honorable Robert 7. Stafford 
Members, Senate Committee on 


Fnvironment and Public Works 
Steve Shimberg 


November +7 
1982 Annual Conference 
Danvers (Boston), Massachusetts 


Digitized by G oogle 


“Defenders 


OF WILDLIFE 


January 9, 1982 


The Honorable John 4. Chafee 
Chairman 

Senate Subcommittee on 
Fnvironmentai Pollution 
United States Senate 
Washinoton, NC 20510 


Dear Senator Chafee: 


Defenders of Wildlife wishes to commend you for vour 
nersonal interest in and atrone support for the fndanoered 
Svecies Act of 1973. 


We appreciate the onvortunity to inform you of our 
view concerning the issues associated with the reauthorization 
of the Act in 19A2 (attached). 


Of narticular concern te us is the controversial Bobcat 
issue. Althouch addressed at lenath durina the course of 
vour subcommittee hearinas (December 4 and 19}, this 
imnortant issue wag presented almost entirely from the 
bersnective of those onnosed to the protection mandated 
for the snecies. 


We resrectfully reqduest, therefore, that vou consider 
fully our views in sunmoert of the mrotection mandated for 
the Robcat, and in onposition to any weakening amendment 
of the Act concerning this issue. 


Sincerely, 


‘ e 7 
ne : if } 7 
: Lf é 
Jirge ata &, Auch « 
Viravinia L. “Yerchant 
Fadanotred Species Srecialist 
Defenders of Wildlife 


Enclosure 
ce: The Honorable Pobert T. Stafford 
Menbers, Senate Committee on Fnavironment 


and Public Works 
Steve Shimhera 


1244 NONE TEENTH STREET. NW * WASHINGTON OC 20036 © (202) 659-9510 
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STATEMENT OF DEFENDERS OF WILDLIFE 
AND THE HUMANE SOCIETY OF THE UNITED STATES 
FOR THE RECORD OF OVERSIGHT HEARINGS 
ON THE ENDANGERED SPECIES ACT BEFOKE THE 
SENATE SUBCOMMITTEE ON ENVIRONMENTAL FOLLUTION 
(December 10 6 12, 1961) 


Defendera of Wildlife and the Humane Society of the U.S. 
appreciate the opportunity to submit this joint statement for 
the record on behalf of our more than 215,000 members. 

At the outset, we wish to stress that both organizations 
atrongly support tha Endangered Species Act of 1973 and re- 
authorization of the Act without weakening amendment. Our views 
on issues other than the Bobcat issue were addressed in the 
testimony of M. Bean and K. Berlin before the Subcommittee on 
behalf of many conservation organizationa including Defenders 
of Wildlife and the Humane Society of the U.S. 

Consequently, we limit our remarks herein to the contro- 
versial Bobcat taaue with which Defenders of Wildlife has been 
intimately involved for many years. We regret that we were 
not afforded the opportunity to testify directly before the 
Subcommittee, while those advocating a decrease in protection 
for the bobcat testified at length. Indeed, with the volume 
of testimony delivered in opposition to CITES protection for 
the Bobcat, one might have thouyht this protection @ traveaty. 

Nothing could be furtner from the truth. Bobcat protection, 
as OUF remarks will demonstrate, is appropriate and mandated. 
The opposition to thi protection if generated Ly a combination 


of the economics of fur, trapping and fish and game agency funding, 
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which is served by continued over-exploitation of the bobcat, 
rather than U.S. compliance with its international commitments. 
In short, this committee should reject any amendments to the 
Endangered Species Act which would decrease protection for the 


American Bobcat or undermine the CITES Treaty. 


Background 

In order to control international trade threatening 
wildlife and plant species, the Convention on International 
Trade in Endangered Species of Wild Flora and Fauna (CITES) 


1 At that time 


was negotiated in Washington, D.C., in 1973. 
the world's most exploited cat species were listed in the Treaty ¢ 
appendices. Among those were the jaguar, margay, ocelot, 
leopard, and cheetah. Left unprotected were the American Bobcat 
and Canadian Lynx, among others. 

As CITES came into force and the protection for the cats 
first listed began to work, the pressure of the spotted cat 
trade shifted to the cat species which did not have CITES pro- 
tection. Suddenly, the bobcat, lynx, and other unprotected 


cats began showing up in large quantities in fur markets and 


fur salons of Europe. The United Kingdom,a major importer, could 


1 Largely drafted by the U.S., the CITES Treaty is frequently 
referred to as the "Washington Convention.” Now 73 nations 
are members to this landmark agreement. 
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readily see the shift in exploited cats. As a result, the 
United Kindgom proposed at the first meeting of CITES' Parties 
{held in 1976} that all cats which were then unprotected should 


be protected by CITES Appendix 11,2 


The logic was clear, 
concise, and cogent: 
All cats are potentially involved in 
the fur trade and the scale of this 
trade is such that all species must 
be considered as vulnerable, few 
populations now remaining unaffected... 
The U.K. proposal was accepted by the required two-thirds majority 
and the cats were listea.? 

The CITES listing which became effective in February, 1977, 
was particularly timely for the American Bobcat. The Bobcat's 
spotted fur, once dismissed by furriers as "“inferior™, was 
being avidly sought to replace the fur of endangered cats no 
longer legally available to the trade. Pelt prices were literally 
skyrocketing {e.g., Montana: $20.00 in 1968 vs. $200.00 in 1976) 


and the available information showed that populations were 


declining. Unfortunately, state fish and game agencies were 


1 In order to be listed in Appendix II, animals must either be 
threatened with extinction, or likely to become so, if trade is 
not controlled. Clearly, the massive increase in trade in the 
once unprotected Bobcat, shows the wisdom and appropriateness of 
this listing. 


a The U.S. Government, whose delegation included the Executive 
Vice President of International Association of Fish and Wildlife 
Agencies, endorsed and supported the U.K. proposal. 
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caught largely unaware by the foreign demand for bobcats. 
Many state agencies had no management programs or legal 
authority over the bobcat, while others considered the bobcat 
a varmit that could be killed at will. 

In January 1977, Defenders of Wildlife petiticned the 
Department of Interior to List the Bobcat under the Endangered 
Species Act {ESA}. In July 1977, Interior published notice 
of its determination that Defenders had presented "substantial 
evidence", and that a review of the species' status would be 
undertaken, 

The 1977-78 season was the first for which the U.S. was 
obligated by CITES to determine that the export of Bobcat pelts 
would "not be detrimental to the survival” of the species. 

The U.S. Scientific Authority, designated under CITES to make 
"no detriment” findings, proposed that no Bobcat exports be 
allowed since what little information was available showed the 
species' status to be poor. 

In response to Defenders" petition under ESA and the 
Scientific Authority action under CITES, fur and trapping 
interests generated thousands of letters ta, Capitol Hill and 
the Interior Department to pressure the responsible government 
agencies. Indeed one trapping publication awarded to the head 
of the Scientific Authority the “Skunk of the Year" award. 
State fish and game agencies, the funding for which comes largely 
from fees for licenses sold to hunters and trappers, and their 


representative, the International Association of Fish and Wildlife 
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Agencies (IAFWA), protested vigorously as well. Their protests, 
however, carefully avoided the obvious economic nexus and 
obscured the issue of bobcat protection with cries of “states’ 
rights." Totally ignored in the protests were the 
international obligations of the U.S. to enforce CITES both 
nationally and internationally. 

International obligations notwithstanding, both the 
Scientific Authority and Interior capitulated under the pressure. 
The Scientific Authority dropped the export ban for the 1977-78 
season in favor of state-by-state export quotas which were never 
enforced. In subsequent years, the Scientific Authority dropped 
even the quotas and simply approved unlimited export. Interior 
never conducted the status review of the Bobcat ender 
ESA it had determined previously, in response to Defenders' 
petition, was warranted. 

As a consequence of the Government's failure to comply with 
CITES or to provide protection for the Bobcat uncer ESA, Defenders 
of Wildlife brought a lawsuit under CITES. That suit, which was 
finally decided by the U.S. Supreme Court's refusal to review 
the February 3, 1981 Court of Appeals decision-is the crux of 


current debate. 


Tre Court Of Appeals Decision Is Consistent With CITES, And 


pas Modern Day Wildlife Management And Shouid Not Be Changed 
by Congress . 


The Court of Appeals invalidated the Governrent's standards 
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for approving export and, affirmed CITES’ clear intent that 

the benefit of any doubt concerning the effects of trade must 
be given to species’ protection and not to continued exploit- 
ation. The Court also established two primary information 
requirements before Bobcat exports could be allowed from any 
state, First, the court decision required a “reliable estimate" 
of the size of the population which would be subjected to 
killing. Second, the Court required some limitation on the 


number to be killed.? 


1. Court of Appeals Decision is consistent with CITES 


The Court's ruling with regard to population estimates 
ig compelled by the language and standards of the CITES Treaty 
itself. Concerning the exports of Appendix II species, such 
as the Bobcat, CITES Article IV states; 


2.(a) A Scientific Acthority of 
the State of export has advised that such 
export will not be detrimental to the sur- 


vival of that species; 


2. «.. the export of specimens of 
any such species should be limited in order 
to maintain that species throughout its 
range at a level consistent with its role 
in the ecosystem in which it occurs and 
well above the level at which that species 
might become eligible for inclusion in 
Appendix I. 


(Emphasis supplied.} 


i This aspect of the decision is not discussed herein since 
no one seems to suggest that it is an inappropriate criterion. 
Notwithstanding that, many states still do not limit kill in 
any effective way, 


90-806 Q—82——_38 
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The emphasis on population level reflected in this 
Treaty language clearly implies the need for quantitative analysis 
of existing bobcat populations -- beyond gross assessment 
of change as reflected by population "trend® information -- 


to determine the appropriate level of export. 


2. The Court of Appeals Decision is Consistent with Modern 
Day W e Management. 


Fur and trapping interests and the IAFWA are claiming 
that reliable population estimates cannot be obtained and that 
this court - established requirement threatens wildlife 
management in this country. Under scrutiny these arguments 
can be seen for what they are -- scare tactics -- motivated 
by a desire to circumvent the requirements of CITES in order 
to kill and export unlimited numbers of Bobcats. 

it ia important to understand that the Court of Appeals 
requirement of reliable population estimates simply reflects 
the common-sense proposition that before allowing significant 
levels of killing. one should have at least a reliable estimate 
of the minimum size of the population from which the kill will 
be taken, so that excessive kill can be avoided. 

It is also important to understand what the Court of Appeals 
gaid about population estimates. The Court apecifically rejected 
unrealistic head counts of animals. Further, the Court 


did not specify which of the many availaple techniques 
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for estimating populations should be used or what factors 
should be considered in establishing reliability. Instead, 
the Court recognized the discretion of the responsible govern- 
ment agency in this area. For its part, Defenders of Wildlife 
attempted to assist the Government in complying with the 
appeals court decision by suggesting guidelines for evaluating 
the reliability of population estimates. All to no avail. 

The District Court~-ordered export injunction (April, 1981) 
made it abundantly clear that the Government must comply with 
the appeals court ruling for export to be allowed for the 
current season. Nevertheless, the Government has failed to make 
a good-faith effort to do so. 

Rather, the Government, the fur industry, trappers, hunters 
and the IAFWA have all proceeded to protest that determining 
reliable minimum population estimates is impossible, and that 
they must have "legislative relief." The illogic of this position 
for federal and state fish and wildlife agencies is readily 


apparent from the fact that the Wildlife Management Techniques 


7 The lack of government guidelines or standards for reliably 
estimating bobcat populations hampered many fish and game agencies 
attempting to develop reliable estimates and secure export approvals 
for the 1981-82 season. Some state agencies attempted to develop 
population estimates for the Bobcat and submit them to the government 
as early as 1977. (See 43 F.R. 11088; March 16, 1978). Other states 
lacking reliable estimates of Bobcat numbers have voluntarily closed 
off harvesting seasons. The state of Connecticut, for example, 
closed its Bobcat season in 1974 in order to protect the Bobcat until 
sufficient data could be collected to estimate the population size. 
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Manual {1969 and 1980 editions} contains chapters devoted 
to standardized techniques of estimating population size. 
Moreover, the Manual even asserts, “The methods of estimating 
numbers of animals have now achieved a level of sophistication 


worthy of a mature science? 


The illogic is further apparent 
from the fact that these same government agencies last year 
strongly supported legislation (The Fish and Wildlife Conservation 
Act of 1980,P.L. 96-366) which requires determination of the 
population size of non-game species, 

Clearly, the inescapable conclusion is that the current 
opposition toe determining minimum population levels of Bobcats 
reflects nothing more than a conscientious effort to avoid 
U.S. Treaty requirements. While one may have trouble compre- 
hending the rationale of the IAFWA for undermining species‘ 
protection and the CITES Treaty, it is not at all @ifficult to 
understand why the fur and trapping interests are attempting to 
do so. 

Finally, the court~established requirement for population 
estimates is being portrayed by the special interests which 
seek to prevent proper implementation of CITES for the Bobcat as 
a standard that will be used to challenge harvesting of other 
species under a myriad of domestic laws. This argument is also 


spurious. CITES is an international treaty with its own particular 


L 


Wildlife Management Techniques Manual. 1980, 4th edition. 
The Wildlife Society: Washington, D.Cc.,p. 221 
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requirements and legislative history. CITES requirements only 
apply to animals and plants protected under CITES by inclusion 
in its appendices. Moreover, the judicial venticdnants for 
Bobcat export are based squarely on the particular CITES language. 
3. Any amendment to the Endangered Species Act that alters 

U.S. obligations under CITES would harm wildlife 

and this nation’s international reputation. 

Amendment of the Endangered Species Act to undermine CITES 
would have serious negative ramifications. First, such an 
amendment would mean the significant loss of legitimate pro- 
tection from harmful levels of international trade for the 
American Bobcat and other domestic species now listed on CITES 
Appendix II (Lynx and River Otter) and those listed in the future, 

Second, such amendment is likely to set a dangerous 
precedent; namely, that impartial judicial interpretation of 
U.S. obligations under international agreements can be negated 
by special interest groups through domestic legislation secured by 
applying political pressure. If the U.S. desires to alter the 
Btandards of the CITES Treaty for wildlife protection,it should 
ado so through the proper forum, the regular meetings of the 
73 nation-members to CITES. 

Third, unilateral weakening of the Treaty's protective 
Standards by the U.S. over a controversial domestic species 
would seriously undermine the CITES Treaty and U.S. credibility. 
The U.S. has pushed strongly to bring about the protection of 
non-native species such as the endangered cats (cheetah, leopard, 


ocelot and jaguar) in their countries of origin and through control 
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of international trade. Failure to comply in good faith 

with CITES for the domestic Bobcat will certainly be perceived 
as a @ouble-standard for wildlife protection. Such action 

on the part of thig nation, a primary drafter and negotiator 
of the "Washington Convention” and until recently a strong 
Proponent of species’ protection, will undoubtedly undermine 
the Treaty’s success in controlling international trade in 


listed species. 


CONCLUSION 


The U.S. Court rulings concerning bobcat protection under 
CITES, far from being the travesty which some have suggested, 
simply represent proper interpretations of U.S. obligations 
under the Treaty. 

And, ag we have shown, the standards set by the Treaty 
and interpreted by the Court of Appeala do not present an 
impossible burden to the Federal Government or the state 
fish and wildlife agencies. Indeed, as early as the settlement 
diacussions which began in May of 1981, Defenders of Wildlife 
Proposed an outline of guidelines which would have allowed peit 
export from most states and etill satisfied the CITES require=- 
mants. The Feceral Government and the [nternational Association 
of Fish and Wildlife Auvencies refused te nenctiate and the 


settlement discussion@ broke down, In feptecber 1981 when the 
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Fish and Wildlife Service proposed export findings which 

failed to comply with CITES, Defenders again proposed guidelines 
which woulc allow bobcat export, while meeting the standards 

of CITES. Again, the Fish and Wildlife Service refused 

to comply, apparently hoping that the U.S. Congress would 
simply alter our treaty obligations. 

In fact, since February 3, 1981, when the Court of Appeals 
ruled neither the Fish and Wildlife Service nor the International 
Association of Fish and Wildlife Agencies have taken even a 
single good faith step toward complying with the mandate of 
CITES and the Court of Appeals ruling. 

Now these same agencies and interests have come to Congress 
to ask for "relief" from the consequences of their own failure 
to take positive action. The travesty would occur if Congress 
were now to providea legislative "fix" and back away from 
our intesnational responsibilities. 

We urge the Congress, therefore, to reject any amendment 
to the Endangered Species Act which would alter our international 
or national obligations under CITES, and to reaffirm that it, 
as well as the courts, expects this nation to comply fully 


with these obligations. 
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January 8, 1982 


Senator John H. Chafee 

Chairman, Environmental Pollution Subcommittee 
Environment §& Public Works Committee 

4204 Dirksen Senate Office Building 
Washington, D.C. 20510 


Dear Senator Chafee: Pe 


Attached is our statement submitted for the record of 
the hearings held December 8 and 10, 1981 on the Endangered 
Species Act. 


We appreciate the privilege of presenting this material for 
the record and look forward to the possibility of testifving 
at the ESA hearings later this year. 


Sincerely, 


gw & Be Cow | 


Jack DB, Early 


é 
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STATEMENT 
OF THE 
NATIONAL AGRICULTURAL CHEMICALS ASSOCIATION 
SUBMITTED FOR THE OVERSIGHT HEARINGS OF THE 
ENDANGERED SPECIES ACT 

BEFORE THE 

SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION OF THE 
SENATE COMMITTEE ON PUBLIC WORKS AND THE ENVIRONMENT 


DECEMBER 8 AND 10, 1981 


The National Agricultural Chemicals Association (NACA) 
is a non profit, trade organization of manufacturers and 
formulators of pest control products employed in agricultural 
production, NACA's membership is composed of the companies 
which produce and sell virtually all of the technical crop 
protection materials and a large percentage of the formulated 
products registered for use in the United States, 

We understand that early in 1982, hearings will be 
scheduled to consider reauthorization and possible amendments to 
the Endangered Species Act (ESA}. We look forward to the 
Opportunity to testify at that time. At this time, however, 
NACA would Like to comment on certain areas within the law 
which, if fully enforced, could threaten American agriculture's 
ability to feed the people of this country and millions of 
ethers in the world. 

NACA‘S recommendations fall into two broad areas: {1} to 
restructure procedures so a8 to minimize costly and 
time-consumitig implementation of the Act‘s provisions that could 


threaten agricultural production and (2} to re-assert the 
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element of reason into the allocation of critical resources, 
land and water, that must serve both endangered species and 
agriculture’s vital role in food and fiber production. 

We will present our concerns and recommendations in the 


following seven areas: 


1. WEED FOR BETTER DATA 

2. REDEFINITION OF CRITICAL HABITAT 
3. ECONOMIC LOSS FROM DELAYS 

4. COMPENSATION PROVISION 

5. SATELLITE LISTS 

6. BICGLOGICAL ASSESSMENT 


7. 41979 ESA AMENDMENTS 


NEED FOR BETTER DATA 

We believe that the Endangered Species Act should be 
administered on the hasis of the best scientific and commercial 
data available. Unfortunately, many species have been listed, 
and attempted to be listed, where the scientifie data have been 
extremely weak even though they might be the “best” available, 

A dramatic example of this situation was the proposed 
listing of the Illinois Mud Turtle in the Federal Register 
issues of July 6, 1978 and December 7, 1979. Although not 
always the case, this proposed listing had a potential economic 
impact on an agricultural chemical plane located in the area 
where the Mud Turtle resides. After obtaining the data upon 
which the Fish and Wildlife Service based its justification for 


endangered listing the affected company financed an independent 
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issue. 


We have seen transferral of final listing decisions out of the hands of 
those competent to make the biological decision as to endangerment and into 
the hands of the Office of Management and Budget, where deliberations are no 
longer subject te public scrutiny and there is no opportunity for others to 


counter migimpressiona and errors of fact on the part of economists. 


I should Like now to comment mora fully upon some of the issues mentioned 
above or included in an announcement from the Fish and Wildlife Service of 
aspects of the Endangered Species Act identified for examination and possible 
change. 


The announced hierarchy for Listing actions and the suggestion that 
"lower organigems"”, including plants, be dropped from protection under the 
Act are, quite simply, biologically indefenaible. As set forth by the Admin- 
istration, vertebrate animals, with mammals and birds at the top, are highest 
in priority. These have long been covered by the Act and many are therefore 
already liated. Organisms such as planta, to which coverage has only recently 
been axtanded, are at best only eleventh in priority. But it should be 
Famembered that all animales, including humans, are dependent eventually for 
their livelingod upon plants. Many people have made the point that wa depend 
heavily upon planta for many things~-including food, fiber, pharmaceuticals, 
and the oxygen we breathe. As ecosystem components they serve to inhibit 
@roaion, to purify the air and water, to store the carbon dioxide that ia 
so important in regulating the Earth's climate, to comprise at one time the 
fossil fuele that we are now so wastefully dependent upon, perhaps as biomass 
te contribute to the fuels of the future. Yet we are vastly ignorant of the 


possible useful products in these natural chemical factories. 


The dependence of modern antibiotics upon chemicals discovered in humble 
fungi is well known, It has been estimated that half the prescriptions 
written annually in the United States contain a drug of natural origin. of 
the 76 major pharmaceutical compounds derived from just higher plants, only 
seven can now be synthesized at competitive prices. New discoveries of 


potentially great practical significance appear not infrequently in the media. 


ft emphasize plants because I have spent the bulk of my time in recent 


yeare working in their behalf. But animals, too, and “lower” ones, can afford 


520 


gtudy involving the expenditure of over a half million dollars. 
The Fish and Wildlife Service convened a scientific panel to 
examine the company study, which included research by an 
independent research firm. The panel, selected froma list 
suggested by the National Academy of Sciences, concluded that 
the Pish and Wildlife data °was weak in the adequacy of the 
gurvey procedures and design," and that the company study "was 
considered adequate and comprehensive." Paced with such 
analysis, the proposed listing was withdrawn. 

The Mud Turtle situation ia one case where a company had an 
opportunity and the ability to contest the justification for the 
proposed listing. Unfortunately, in many cases the affected 
parties do not have the resources to question such listings and 
to conduct their own review of the scientific data. If the Mud 
Turtle situation had involved the protection of a major crop, 
rather than the operation of a manufacturing facility, then the 
consequences may have had a more far~reaching effect. 

Recommendation 

We would urge Congress to stress the need for listings to 
be truly based upon adequate current field surveys which 
determine population levels, present distribution and critical 
habitat designation, if required. The Management/Recovery 
Program and its economic impact should he available for peer and 


public studies before final listing rule is issued, 
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REDEFINE “CRITICAL HABITAT" 

Of prime importence is the need to redefine “critical 
habitat” and the circumstances under which endangered species 
can be re-introduced into an area. For example, fisheries 
Management over the years have acquired an astonishing 
capability to rebuild declining populations of game fish, 
support sustained yield under annual fishing pressure, and stock 
new water bodies from hatchery-reared programs. This technology 
is now being put to use in endangered fish recovery programs 
with considerable success. But reintroduced endangered fish 
have “habitat priority” and may strictly limit uses of water, 
including that of agricultural irrigation. 

Similarly, the recent breakthrough in captive breeding of 
raptors, (eagles, falcons) and the highly effective 
foster-rearing of these birds in the wild, have resulted in 
supplying annually for introduction into the wild almost as many 
fledged young Peregrine falcons as pre-disturbed wild 
populations are estimated to have produced. Precisely where 
each pair will establish a breeding territory is not a 
compictely controllable factor. 

It is important to note that the spread of endangered 
species into areas not occupied at the time of Listing cannot be 
confined to Federal and State owned lands, nor te water habitats 
not atready committed in support or the economy. In fact, 
endangered wildlife can be attracted to many modifications man 
has made in the environment, such as manatees to warm water 
discharges of electric power plants, or bald eagles to open 


water tailrace of dams. There, unless ESA recovery programs 


employ methods other than site-priority, costly economic impacts 
can be expected, 

Recommendation 

In regard to endangered wildlife and plants established in 
areas long vacant of the species, habitat priority should not 
apply. An approved, published Management/Recovery Program which 
includes cost/benefit analysis, should help considerably to 


resolve present inequities. 


ECONOMIC LOSS FROM DELAYS 

A number of legal actions have been brought under the Act, 
to address regulationa and definitions. In addition, the Act 
aliows that “any person may commence a civil suit against any 
person or the United States who is allegedly in violation of any 
provision of the Act.” The law clearly provides that the court 
may award costs of litigation, including reasonable attorney and 
expert witness fees, to any plaintiff whenever the court 
determines auch an award if sppropriate. In mary casas those 
Private actions are brought on an irresponsible basis and the 
defendant suffers heavy lossea while the action is being 
litigated. Fur example, Basin Electric had invested sone $44é 
million in the Groy Rucka Power Plant in Wyoming before @ court 
suit based upon an andangercd specius located approximately two 
hundred and aeventy miles downstresm temporarily stopped 
construction. The interest on the construction loan amounted to 


$140,000 per day, or fifty million dollare pee year. Faced with 
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threatened delaying tactics, the company established a $7.5 
million trust fund to be used for purchasing endangered species 
habitat and their management. The lawsuit was settled because 
the company was faced with tremendous liabilities, and nothing 
was settled on the merits. 

Recommendation 

NACA suggests that the moving party should be required to 
post a bond sufficient to cover the cost of the delay in 
project construction if the plaintiff should not prevail or fail 


c 


to make his case. 


CONUPENSATION PROVISTON 

Another concern with the Act is the lack of any provision 
for loss of property or compensation for income lost whenever 
protection of an endangered species has led to destruction of a 
person's property or livelihood. For example, when the 
endangered Gray Wolf ranged outside the U.S. Forest Service 
wilderness area in Minnesota and preyed upon a dairy farmer's 
livestock, that owner was restricted by the ESA from defending 
his property other than calling for the state game warden to 
come and live-trap and remove offending individual wolves - a 
time-consuming solution, costly to both the impacted Landowner 
and the state. No compensation for livestock losses was 


provided. 


Recommendation 
Hake provision to compensate injured parties for damages 


resulting from acninistration of the ESA. 


SATELLITE LISTS 

The 1978 ESA amencrents added a new category for 
protection, “prcposed for iisting” which added species in 
numbers far excecding those on the official endangered and 
threatened list. Also, the ESA has ‘clored" to 38 states that 
have, or are in the process of preparing, their own “State 
Lists" that commonly incluce species that are not endangered 
nationally but are rare or peripheral to that particular State. 
Further, the Department of Interior and other Federal agencies 
have funded projects enabling Native Plant Societies at the 
State level to prepare ‘endangered‘ piant lists based primarily 
on herbarium records . For example, such a cooperative study, 
"Race and Endangcred Vascular Plant Species in West Virginia” 
{Apr. 1981) turned up 360 plant species divided into the 
follawing categories: (1) vulnerable, (2) rare, (3) local, (4) 
single West Virginia station, (5) restricted range, and (6) 
perschsral, 

Our two largest Federal Land management agencies, the 
Bureau of Land Management and@ the U.S. Forest Service, under 
thelr Gwn authority are establishing a “sensitive species” list 
on a state by state basis. This list may include proposed 


species, candidate species, experimental species, plus species 
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from State and Society lists that their staffs judge should de 
protected to prevent their reaching a status where they would be 
endangered or threatened. 

This complex of lists involving thousands of species not 
directly covered by the Endangered Species Act is nevertheless, 
a very troublesome problem for agriculture. In practice such 
species cannot be ignored in planning any food or fiber 
production. These sensitive species stand in the wings ready to 
go on stage at the call of any private party wishing to delay or 
cancel a project or agricultural crop for which they hive 
objection of any nature. 

Recommendation 

We feel that the array of species peripheral to the Act 
should not be binding on any Federal Agency, or a petitioner for 
a permit, license or easement, until they have met and been 


awarded endangerment status. 


BIOLOGICAL ASSESSMENT 

One of the potential oroblems that faces the agricultural 
chemicals industry in Section 7{c) concerns biological 
assessment, which is intended ta be completed within one hundred 
and eighty days. However, when consultation is necessary, an 
additional ninety days can be granted for review, Consequently, 
fine months can elapse before a judgement can be made, 

Such delays could cause irreversible harm to agriculture, 


Crop plant diseases such as southern corn blight often strike 
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with but a few days warning and spread rapidly if controls 
cannot be applied immediately. Grasshopper control programs on 
western range lands have normally but three (3) weeks from the 
time when late spring survival of disastrous numbers of immature 
grasshoppers is ascertained and the time spray-planes must be 
airborne. There would be no time to make a biological 
assessment for endangered specics, if the crop is to be saved. 

Recormendation 

The delays occasioned by the necessity to perform a 
biological assessment before pest control programs can be 
mounted must not be imposed on agriculture or public health 
programs. Specific exemptions should be incorporated in Section 
7 of the Act to accommodate any time-critical agricultural or 


public health operations. 


1979 AHENDAENTS 

In 1979, the Act was amended to establish an Endangered 
Species Committee to provide exemptions from the "mandates" of 
the Act, as interpreted by the U.S. Supreme Court in the Tellico 
Dam case. Although this was a step in the right direction, 
several questions arose with that 1979 amendmenc. 

Pirst, there is a question whether or not the present 
membership of the Committee should have the authority to 
designate members within their respective agencics to serve, 
realizing the enormity of their respective Presidential Cabinet 


responsibilities. 
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Second, there is a question whether the time for the 
Committee to review applications for exemptiona is excessive. 
Third, it is questionable whether the 1979 amendment 
changed the language in Section 7 of the ESA to completely 
modify the U.S, Supreme Court interpretation that the Act has 
priority over the primary missions of Federal agencies, 
"whatever the cost," In that amendment, the phrase: "do not 
jeopardize the continued existence of...endangered and 
threatened species or result in the destruction or adverse 
modification of habitat of such species...” was changed ‘to read: 
®"not likely to jeopardize...*. 
Recommendation 
Section 7{a} (2} should be modified further to permit more 
flexibility and discretion by stating that: 
Each rederai Agency Snaii, in consultation with and with the 
assistance of the Secretary, in so far as practical and 
consistent with their pc imei obyactive: a iaure Chat any. action 
authorized, funded, or carried out by such agency is not likely 


to jeopardize... 
(Added Language emphasized.) 


CONCLUSION 

Dr, Norman E. Borlaug, who received the Nobel Prize for 
Peace for his outstanding contribution to alleviation of world 
hunger through the development of improved wheat varieties warns 
thar f-nd production must double by ho ,-u. £030 to feed a 


world population of eight billion. ‘We can't feed the world 


with old technology. And we can‘t feed it without insecticides, 
fungicides, herbicides, and good machinery," says Borlaug. 

The National Agricultural Chemicals Association feels that 
thera is a genuine cause to balance the need to protect 
endangered especies with the need to increase food production 
lest humans become an endangered species. 

We aonlaud the Subcommittee for undertaking @ review of the 
Act and its workability. The National Agricultural Chemicals 
Association appreciatea the opportunity to submit this 
atatement. We look forward to revieving specific draft 
legislation and pledge our assistance and cooperation in 


developing sound and meaningful changes in the Act. 


ner a BS oo 
Br. Jack D. Ear 
President 

NACA 


529 


Jon F. Hall 
National Forest wie Fresders. 
Products Association 


Forest Industries Building © 1619 Massachusetts Avenue, N.W. 
Washington, D.C. 20036 © 202/797-5858 


December 29, 1981 


The Honorable John H. Chafee 
United States Senate 
Washington, D.C. 20510 


Dear Senator Chafee: 


Thank you for giving us this opportunity to present the 
National Forest Products Association's concerns with the 
Endangered Species Act and its implementation and our suggestions 
for improvement. 


NFPA, headquartered in Washington, D.C., is a federation of 
31 forest industry associations in addition to direct company 
members. Through its membership, it represents more than 2,500 
companies throughout the United States and Canada engaged in 
timber growing, and in the manufacture and distribution of forest 
products. 


The Endangered Species Act was enacted as an effort to 
insure our nation's plant and animal resources would be protected 
from extinction. We support this goal. However, we are con- 
cerned that implementation of the Act has tended to neglect or 
unnecessarily override other important national goals, such as 
resource productivity, econimic growth and higher levels of 
employment. Too little attention has been given to the process 
of balancing these several goals. 


We agree with the concept that plants and animals should be 
protected from extinction that results from heedless acts of man. 
However, we are concerned with aspects of the current Act and its 
implementation and with the apportionment of the costs of pro- 
tecting species and their habitats, especially as this applies to 
the private sector. 


Areas of particular concern to us include: (1) definitions 
of terms such as "critical habitat", “endangered species", 
“threatened species", "Species", and "take"; (2) the linkage be- 
tween biological findings of fact and decision-making; and (3) 
the uncompensated costs for protecting species and habitats borne 
by only a selected group of private persons. 


Other concerns also are indicated and addressed in the 
attachment “Suggested Changes in the Endangered Species Act”. 


A. 


Statutory Problems 


1. 


Definitions - We believe several important terms need to 


be redefined to clarify Congressional intent and to 
reduce confusion. 


d. 


Critical Habitat - As currently interpreted by the 
Fish and Wildlife Service, the term seems almost to 
cover the universe. However, when Congress first 
developed this definition, the emphasis was on 
discrete elements or sites within the habitat which 
required special management and protection. We 
suggest the definition be reworded and report 
language prepared to insure that implementation of 
the Act will be given this same emphasis. 


Species - At present, the term “species” is used to 
enote groups as varied as local populations which 
may be only a small part of a wider ranging species, 

to "full" species. This is confusing. We suggest 
that the term be given its biological meaning, or be 
dropped entirely, using the definitions of 
“endangered species" and “threatened species" to 
allow listing of subspecific taxa when appropriate. 


"Endangered Species" and “Threatened Species” - 
hese definitions appear to be the logical places to 


T 

provide for listing of subspecific taxa under 
appropriate conditions. Although many have 
complained about the listing of subspecies, 
varieties or populations, we believe the ability to 
list such taxa can provide a very necessary degree 
of flexibility if used properly. We do not think it 
necessary or wise to list at the specific level 
unless the entire species is endangered or 
threatened. However, we believe listing below the 
specific level should be restricted to those instan- 
ces where failure to list subspecific taxa would 
result in listing of the species over its entire 
range. We suggest these definitions be changed to 
allow such subspecific listing. 


"Taking" - When Congress developed the Act in 1973, 
two major causes for extinction were recognized. 

The first was the removal or reduction to possession 
of animals from a population. The second was elimi- 
nation of populations through adverse modification 
or destruction of habitat. Although bills were con- 
sidered which would have combined resolution of both 
causes, i.e., by defining habitat modification or 
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destruction as a form of “taking", the final deci- 
sion was to separate the approaches. Reduction to 
possession or removal of animals was to be resolved 
by outright prohibition of such activities. 
Elimination of populations through habitat modifica- 
tion or destruction was to be resolved by 
authorizing purchases of threatened habitats. We 
are in substantial agreement with this approach. 
However, we recommend the definition of "take" be 
changed to insure adherence to this concept by the 
implementing agencies. In addition we recommend 
changes in the language authorizing acquisition to 
insure that the relatively small amount of money 
available for purchasing habitats for listed species 
be those designated critical habitats most seriously 
threatened with modification or destruction. 


2. Linking of Biological Findings of Fact and Decision- 
Making - We believe interpretation and implementation of 


past and current language in Section 7 of the Act has 
led to much of the outcry for change. The perception, 
and hence generally the result, has been that the Act 
requires all actions in conflict with listed species or 
critical habitat be resolved totally in favor of the 
species or habitat. Whether the perception is correct 
or not is immaterial - decisions to do or not do are 
predicated by the perception. 


We do not believe past or current language in Section 7 is 
necessary to protect endangered or threatened species from 
extinction. We have asked how many and which species would have 
become extinct if the standard in Section 7 for federal action 
agencies were to safeguard listed species and their critical 
habitats to the extent practicable and consistent with the 
agencies' preliminary missions and mandates, without an answer. 


We suggest a system be provided for assuring that decision- 
makers have the necessary information on the effects of proposed 
actions on listed species, that the information be a part of the 
required process for selection among alternatives and that the 
decision-makers then be allowed to make decisions. 


B. Apportionment of Costs 
1.  Uncompensated Costs 


Often overlooked in discussions of protecting endangered and 
threatened species are the costs of such protection. Some of 
those costs can be quantified, others are difficult to assign. 
Often unaccounted for are those costs associated with unconscious 
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decisions not to take an action or to postpone or shift an action 
because of possible complications rising from listed species or 
habitats. There is also the chilling effect which results in 
conscious decisions to alter or fail to undertake activities 
because of possible complications. 


Other costs, including opportunity costs, are easier to 
quantify. Companies from our industry can offer several 
examples. 


1. Bald Eagle - One company has 80 nests within 41 nest 
sites, on its properties in two states. Size of sites 
range from 3 to 40 acres of mature to old-growth timber. 
The total is 900 acres of unharvestable timber with a 
minimum value of $9 million. Other costs include the 
value of each year's added growth (which may not be 
realized in stagnant or declining old-growth but would 
be in younger vigorous managed stands) and management 
and operational costs, including modified logging in 
adjacent blocks and scheduling of harvests to coordinate 
with the species’ biological patterns. 


2. Red Cockaded Woodpecker - One company has 22 colonies 
for which it has set aside 155 acres of timber which can 
be valued at $115,000 in current appraised values. The 
other costs cited above pertain in this case also. 
Another company has modeled costs and returns on a man- 
agement scheme which would protect the woodpecker while 
also producing timber. The costs of the model manage- 
ment plan as compared to normal timber management ranged 
from $2,862 to $4,989 per bird per year. Costs per acre 
per year ranged $86 to $150 depending on site quality. 


The sources of these specific cost figures are attached. 


Other costs include those due to delay in implementing activ- 
ities because of alleged endangered species concerns. For 
example, the appeal of the decision to build in the Jersey Jack 
Road on the Nezperce National Forest is based in part on alleged 
violations of the Act. Some information suggests that only one 
witness has ever seen the species cited in the appeal in this 
area. Delay so far has affected a $1.2 million appropriation for 
construction, with its associated employment and other economic 
benefits. The environmental assessment and notice of the deci- 
sion for the Soda-Point Four Mile area of the Nezperce National 
Forest has been appealed, again on the assumption there may be 
endangered species in the area. An indication of the impact of 
such delays 1s given by the fact that mills in the area employ 
500-600 loggers and millworkers and indirectly provide employment 
for another 1,000-1,200 people. 
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We believe these data indicate that many of the costs of 
protecting listed species and their habitats are inequitably 
distributed. Given that Congress has found that the continued 
existence of such species is of paramount concern and value to 
all of the people of the United States, we wonder why the costs 
are not being borne by all the people. To achieve a better 
balance in the distribution of costs, we suggest the development 
of a program for compensating losses and costs. 


Many people feel the Act does not need to be amended, that 
it is working well. We disagree. We believe the continuing 
controversy is indicative of dissatisfaction with the way we have 
been trying to achieve a laudable goal - preventing needless 
losses of our plant and animal heritage. The controversy and 
dissatisfaction will grow as more species and habitats are listed 
unless measures are taken to resolve the widespread concerns felt 
over the way protection of such species is affecting our ability 
to provide all of the things which contribute to a high quality 
of life. 


Our staff is prepared to work with you and with other groups 
in efforts to reach the goal of protecting our plant and animal 
resources with minimum disruption to our ability to achieve all 
of the other goals we have set for ourselves as a nation. 


Sincerely, 


fhe Yh 


John F. Hall 
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Suggested Changes in The Endangered Species Act of 1973, as Amended 


1. Section 2(a)(1) is amended by striking 1n its entirety and 


substituting the following. 


"2(a)(1) Various species of animals and plants in the United 
States have become extinct or been in danger of or 
threatened with extinction as a result of natural 
changes in the environment as well as those changes 


which result from economic growth and development;" 


Comment: No matter what the cause, a species is in 
danger of or threatened with extinction 
when its numbers reach a_ certain lower 
level. There is no reason for separating 


§ 2(a)(1) and (2). 


2. Section 2(a)(2) is amended by deletion. 


Comment: See 1 above. 


3. Section 2(a) is further amended by renumbering 2(a)(3) - 


2(a)(5) as 2(a)(2) - 2(a)(4). 
Comment: Technical and conforming. 


4. Section 2(b) is amended by striking in its entirety and 


substituting the following: 


"2(b) Purposes - The purposes of this Act are to provide a 


program for the conservation of such endangered 
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species and threatened species, including conserva- 
tion of the ecosystems upon which these species de- 
pend, and to take such steps as may be appropriate to 
achieve the purposes of the treaties and conventions 


set forth in subsection (a) of this section." 


Comment: This wording emphasizes that what is 
needed is a several-pronged program, 
one part of which is protection of 


ecosystems. 


5. The first clause of section 3 is amended by inserting after 


the word "Act, the following: 
"and any regulations to implement this Act" 


Comment: Does away with the tendency by some 
agencies to restate, or in some cases 
reword or expand, statutory definitions 


in implementing regulations. 
6. Section 3(1) is amended by deletion. 
Comment: No longer germane (see 39 below). 


7. Section 3(3) is amended by striking "all" in the first sen- 
tence and substituting “prudent and feasible"; and by striking 
",in the extraordinary case where population pressures within a 


given ecosystem cannot be otherwise relieved, may include” 


Comment: 
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it 18 highly improbable that °al1l° 
methods and procedures would ever 

be congidered, let alone used; 

"prudent and feasible" 18 a more 
realistic standard; and there is 

no logical reason to separate regulated 
harvest from other conservation 


techniques for auch special treatment. 


Be. 3453{A)(2) ts amended by striking "areas" and substituting 


"sites"; and in clause {11} by striking “may” 


Comment: 


The emphasis should be on specific, 
readily identified, discrete elements, 
not on general jocales. Ciause (11) was 
intended to be one part of a two-part 
test for determining whether or not 

@ specific site, with its associated 
Physical and biologicel features, ia to 
be designated as critical habitat, 
therefore the use of the discretionary 


"may" 18 tnappropriate. 


9. Section 3(5}{A(11) ts amended by striking "for the conser~- 


vation of the apecies" and substituting "if the species" nuabera 


ace to increase to auch levels that the apeciea ia no longer en- 


dangered or threatened* 
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Comment: The emphasis should be on recovery, 
the recommended language reflects that 


emphasis. 


10. Section 3(6) is amended by striking all after “range” and by 
adding the following "; the Secretary may consider a lower taxon 
an endangered species for the purposes of the Act if it can be 

shown that the entire species over its entire range would other- 
wise be listed but that only a portion of it needs the protection 


afforded by this Act." 


Comment: The current language is meaningless 
since by the time an insect species 
reached such depleted numbers as to 
be considered threatened with or in 
danger of extinction, it would no 
longer be an overwhelming and 


overriding risk to man. 


This language would permit listing 

of taxa below the level of the spe- 
cies if there is a high degree of 
probability the entire species does 
not require the kind of protection 
afforded by the Act. It would prevent 
the wholesale listing of subspecific 
entities absent a showing of probable 


listing at the species level. 
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tl. Section 3(8) is amended by striking *, including 


without...invertebrate,” 


Comment The independent clause is all-inclusive, 


the remaining language ia auperfluocua. 


12. Section 3(12) 18 amended by deleting present language and 


Bubsctituting: 


“the term "introduced population” means any population, whether 
decived from captive-bred or translocated wild individuals, of a 
species listed under the Act, introduced into an area for the 
Purpose of extending the species‘ range beyond those specific 
areas inhabited at the time of Listing. Such introduction will 
be taken to mean the apecies did not inhabit the area of intro- 
duction at the time of listing. Such populetions shall not be 


listed as endangered or threatened.” 


Comment. Present language 18 no longer germane 
{see 39 below), At present there ts 
reluctance on the part of land 
Managers to allow release of endangered 
or threatened species on lands for 
which they ere responsible because of the 
Possible restrictions on practices 
which would be permitted subsequent to 
@ release. The proposcd definition 


would help elleviate such concerne. 
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13. Section 3(12) is amended by deletion. 


Comment: 


No longer germane (see 39 below) 


14. Section 3(16) is amended by striking in its entirety and 


substituting 


"3(16) 


Comment: 


the following: 


the term "species" means a group of physically simi- 
lar organisms capable of interbreeding but generally 
incapable of producing fertile offspring through 


breeding with organisms outside this group.” 


The current definition is biologicaly 
meaningless. If there is need to provide 
for listing at taxonomic levels below the 
species, this could be done by appropriate 
amendment of the definitions for "endangered 


species" and “threatened species." 


15. Section 3(17) is amended by deletion. 


Comment. 


This definition is superfluous (see 18 below) 


16. Section 3(19) is amended by striking in its entirety and 


substituting the following: 


"3(19) 


the term "take" means pursue, hunt, shoot, wound, 
kill, trap, or collect, or to attempt to engage in 
any such conduct, for the purpose of removing an 


animal or plant or reducing it to possession.” 
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Comment: To most biologists, the term “take” as used in 
connection with wildlife, means to remove 
Or reduce to possession. The term “harrass" 
does not belong in the definition; if 
harassment is to be prohibited, it should 
be considered separately. The term "harm", 
as it is defined at 50 CFR 17.3, is covered 


by use of the words “wound” and "kill". 


The word "plant" is included since it 
is possible to remove or reduce plants 
to possession. It is not intended that 
the taking of plants be a prohibited 
act under the Act. However, federal 
agencies, under the requirements of 
section 7 of the Act, may need to 
prohibit taking of plants pursuant to a 


federal action. 


17. Section 3(20) is amended by inserting before the "." the 
following: "; the Secretary may consider a lower taxon a 
threatened species for the purposes of this Act if it can be 
shown that the entire species over its entire range would other- 
wise be listed but that only a portion of it needs the protection 


afforded by this Act” 


Comment: See comment at 10 above. 
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18. Section 3(21) is amended by striking in its entirety and 


substituting the following: 


"3(21) the term “United States," when used in a geographi- 
cal context, includes all states, possessions and 


territories." 


Comment: Does away with any need to enumerate 


and makes 3(17) superfluous. 


19. Section 3 is further amended by renumbering as follows: 
3(2) as 3(1) 3(10) as 3(9); 3(13) - 3(16) as 3(10) = 3(13); 
3(18) - 3(21) as 3(14) - 3(19) and substitution as required in 


the remainder of the Act. 
Comment: Technical and conforming. 


20. Section 4(a)(1)(1) is amended by inserting after the word 


“range”, the following: “due to human activities" 


Comment: Places the emphasis on man's activities 
rather than attempting to cover natural 


agencies which might have such effects. 


21. Section 4(a)(1)(3) is amended by substituting a "," for the 
word "or" and after the word "predation, adding the following: 


“or other natural factors” 


Comment: Places all natural factors affecting 


species in the same subsection. 


90-806 O—82——35 
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22. Section 4(a)(1)(5) is amended by striking in its entirety and 


substituting the following. 
"4(a)(1)(5) other manmade factors.*® 


Comment Natural factors considered at section 


4(a)(1)(3). 


23. Section 4(a)(2)(A) is amended by inserting, after 
4(a)(2)(B)(ii), current sections 4(a)(2)(B)(i) and 
4(a)(2)(B)(ii) as sections 4(a)(2)(A)(iii) and 4(a)(2)(A) (iv); 
and by deleting “list such... section" and substituting 


"implement such action" 
Comment : Technical. 

24. Section 4(a)(2)(B) is amended by deletion. 
Comment: Technical (see 23 above) 

25. Section 4(a)(2)(C) is amended by renumbering as "4(a)(2)(B)". 
Comment: Technical and conforming. 


26. Section 4(b)(2) is amended by inserting after the first “any” 
the word "foreign"; and after “protection”, inserting "or 


managment” 
Comment: Technical. 


27. Section 4(d) is amended by adding after °... such species” 


and before "." of first sentence, the phrase "with an emphasis on 
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those which encourage research on interactions of management and 


population effects." 


Comment Emphasizes the importance of and need for 
management-oriented research which will 


lead to recovery of listed species. 


28. Section 4(e) is amended by inserting after the word "Act", 
the clause "provided that all procedures in subsections (b), and 
(£) of this section have been followed, just as though the spe- 


cies were to be listed as threatened or endangered" 


Comment: Insures that procedural requirements 
necessary for listing endangered and 
threatened species are followed for 


these species as well. 


29. Section 4(e)(A) is amended by striking “at the point in 
question,"; after first "that", inserting “at designated ports or 
within the areas where the listed and unlisted species coexist,"; 


after the ";", adding "and" 


Comment : Clearly establishes those situations 
where similarity of appearance could 


be a problem. 
30. Section 4(e)(B) is amended by striking the word "and" 


Comment: Technical. 
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31. Section 4(e)(C) is amended by deletion. 
Comment: Superfluous 


32. Section 4(£)(2)(B)(i)(II) is amended by striking in its 


entirety and substituting the following: 


"4(£)(2)(B)(i)(II) A general notice of the regulation, 
including a summary of the text and a map of any proposed 
critical habitat, in a newspaper of general circulation 

in or adjacent to the occupied range of the species or the 


proposed critical habitat;" 


Comment : Provides better public notice for 
regulations not involving critical 


habitat. 


33. Section 5(a) is amended by striking in its entirety and 


substituting the following: 


"5(a) Program. - The Secretary, and the Secretary of 
Agriculture with respect to the National Forest 
System, shall establish and implement a program to 
conserve those endangered species and threatened 
species listed pursuant to section 4 or this Act. 
To carry out such a program, the appropriate 


Secretary - 


(1) shall utilize the land acquisition authority 
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under the Fish and Wildlife Coordination Act, as 
amended, and the Migratory Bird Conservation Act, 
as appropriate, in acquiring designated critical 
habitats; 

(2) is authorized to accept donations, gifts or 
other voluntary offerings of lands, waters, or 
interest therein; 

(3) is authorized to acquire by purchase from 
willing sellers, lands, waters or interests 
therein, which are within designated critical habi- 
tats, and such authority shall be in addition to 
any other land acquisition authority vested in 


him." 


Comment: . Places emphasis on acquisition of critical 
habitat which, given relative scarcity of 
funds for acquisition, should be the first 
priority in a habitat acquisition program 


for listed species. 


34. The first sentence of Section 6(b) is amended by inserting 


“federal” between “any” and “area.” 


Comment: States do not need to enter a management 


agreement to manage non-federal lands. 


35. Section 6(c) is amended by striking in its entirety and 


substituting the following: 


"6(c)(1) 
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In furtherance of the purposes of this Act, the 
Secretary is authorized to enter into a cooperative 
agreement with any state whose program for the con- 
servation of endangered species and threatened spe- 
cies of fish, wildlife and plants meet the standards 
in (A)-(C) of this section. Within 120 days after 
the Secretary receives a certified copy of such a 
state program, he shall determine if it meets the 
Standards below. If he determines the program meets 
these standards, he shall enter into a cooperative 
agreement with the state for the purpose of 
assisting in implementation of the state program. A 
state program will be deemed to meet the standards 
if -- 
(A) Authority rests in a state agency to conserve 
species determined by the agency or the Secretary 
to be endangered or threatened; 
(B) The state agency has a program for conserving 
those species which the agency or the Secretary 
have determined to be endangered of threatened and 
which the agency and the Secretary agree are most 
urgently in need of such a program; 
(C) The state agency is authorized to undertake 
those activities associated with scientific 


resources management. 
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If the Secretary determines the program does not 
meet these standards, he shall notify the state in 
writing of this determination, including the reasons 


for reaching such determination. 


6(c)(2) The applicability of prohibitions set forth in or 
authorized pursuant to section 4(d) or section 
9(a)(1) or section 9(a)(2) shall not apply to those 


resident species covered by such a state program." 


Comment: Streamlines the cumbersome procedures in 
current regulations which unnecessarily 


separate wildlife and plants. 


36. Section 6(d)(1)(D) is amended by striking in its entirety and 


substituting the following: 


"6(d)(1)(D) The potential for and the desirability and econo- 
mic feasibility of restoring endangered species 


and threatened species within a state; and" 


Comment: There will be species whose recovery 
is not desired at all places where 


they might be restored. 


37. Section 6(d)(2)(C) is amended by striking in its entirety and 


substituting the following: 


"6(d)(2)(C) The estimated direct costs and the specific anti- 


cipated economic impacts of these actions; and* 


Comment. 
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Direct and indirect costs and impacts 


should be clearly separated. 


38. Amend Section 6(g) by deletion. 


Comment: 


No longer germane. 


39. Section 7 is amended by striking in its entirety and substi- 


tuting the following: 


"7(a) 


7(b) 


Federal Agency Programs. - The Secretary shall, when 
appropriate, utilize programs administered by him in 
furtherance of the purposes of this Act. All other 
Federal agencies shall, to the extent practicable 
and consistent with their primary missions and man- 
dates, integrate conservation of species listed pur- 
suant to section 4 of this Act with their programs. 
Pederal Agency Actions. - Prior to the conduct 

of any action to be funded or carried out by a 
federal agency, hereinafter in this section referred 
to as action agency, the action agency shall prepare 
a report to Congress on the probable effects, if any, 
of the action on any species listed, or proposed to 
be listed pursuant to section 4 of this Act, pro- 
vided that the issuing of permits or licenses, 
making of grants, loans or loan guarantees and pro- 


viding financial or technical assistance shall not 


Fite} 
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be considered federal actions for the purposes of 
this Act. If a significant effect, as determined by 
the Secretary, 18 anticipated, the report to 
Congress shall include a written statement setting 
forth the Secretary's opinion which {i) details how 
the action is expected to affect listed species and 
their critical habitats, and (ii) presents reason- 
able and prudent alternatives the agency can take 
which will avoid or lessen any negative effects of 
the proposed action on such species and habitats. 
The agency proposing the action shall indicate in 
the report the reasons for accepting or rejecting 
any proposed alternative, including the original 
action. The Secretary's opinion shall be published 
in the Federal Register within 10 days 

after its transmission to the action agency. 
Biological Assessment. - To facilitate compliance 
with subsection {b), the action agency shall request 
the Secretary to advise if any listed species, spe- 
cies proposed to be listed, or critical habitats may 
be present in the area of the action. If the 
Secretary advises that such species or habitats may 
be present, the action agency shali conduct a biclo- 
gical assessment to determine the presence of such 


species or habitats. The assessment shall be 


F(a} 


Tied¢l} 
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completed within 160 days of initiation, 

Consultation. - If the biological assessment indica- i 
tes the presence of listed apecies, species proposed 

to be listed, or critical habitata in the area of 

the proposed action, the action agency shall notify 

the Secretary of such presence and of the nature of 

the proposed action. If the Secretary decides the 

anticipated effects of the action on such species 

and habitats are significant, the action agency 

shall conault with him. The form of and information 

to be a part of such consultation shall be deter- : 
mined by agreement between the Secretary and the 

action agency. Consultation shall resuit in (1) an 

Opinion by the Secretary as required in subsection 

(b}, and (11) any additional information the action 

agency may need in reaching decisions tO accept or 

rejyect alternatives. Conaultation shall be 


concluded within 180 days after initiation. 


Jeopardy. + An action which is likety to (3) 
jeopardize the continued existence of a species 
Listed pursuant to section 4 of this Act or (11) 
result in adverse modification or destruction of 
deaignated critical habitat, may be conducted, pro- 
vided, the report required in subsection (b} of this 


gection has been received by Congrenas, 
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(2) Incidental or inadvertent takings of listed 
species pursuant to an action meeting the require- 
ments of subsection (b) of this section shall not be 


prohibited takings for purposes of this Act. 


Comment: This language a) removes the objection that 
a biological finding of fact (endangerment) 
would be the sole, or principal, factor 
halting federal actions, b) puts the 
decision-making where it belongs - initially 
with the agency and ultimately with Congress 
and c) provides a procedure whereby Congress 
and agencies are assured of having necessary 
biological information prior to taking final 


action. 


40. Section 8(a) is amended by substituting “may” for "shall" in 


the second sentence. 
Comment: Technical - to conform to first sentence. 


41. Section 8A is amended by renumbering as 8(e), and renumbering 


subsections, paragraphs and clauses as necessary to conform. 
Comment. Technical 


42. Section 8A(d)(7) - current numbering - is amended by striking 


in its entirety and substituting the following: 
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"A€(e}(4)(G} In any case in which the Scientific Authority 
decides not to accept a recommendation made by the 
Commisston under paragraph (E), whether for environ— 
mental, economic, political or other reasons, the 
Scientific Authority shall provide the Commission a 
written explanation of the reasons for that deci- 


sion." 


Comment. Inasmuch as the Commission's recommendation 
is not published, why publish the Scientific 
Authority's explanation for not accepting 


it. 


43. Section 8A(d){8}(A} - current numbering ~ is amended by 


striking in its entirety and substituting the following: 


"Ste)(4}{(H)(1} The Chairman of the Commission, with the 
agreement of a majority of the Commission, 
shall appoint a member of his agency to serve, 
without additional compensation, as Executive 
Secretary for the Commission. The Executive 
Secretary serves aS Such at the pleasure of the 
Chalrman and Commission and shall carry out such 
functions and duties as may be prescribed by the 


Commission.® 


Comment: This would provide for control of the 


Secretariat by the Commission as well as 
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reduce total costs of administration. 


44. Section 9(a)(1) is amended by striking "6(g)(2)" and inserting 
"6(c)(2)" 


Comment: Technical and conforming. 


45. Section 9(a)(2) is amended by striking "6(g)(2)" and 


inserting "6(c)(2)" 
Comment: Technical and conforming 


46. Section 9(b)(1) is amended by striking all after ";" and 


insert "." 


Comment. Unnecessary constraint which has operated to 


the detriment of such species as Psittacines. 


It is the responsibility of the accusor to 
prove that the accused has committed a 
prohibited act, not that of the accused 


to prove he didn't. 


47. Section 9(c)(1) is amended by striking "." and adding ", Pro- 
vided that possession of specimens acquired before ratification 
of the convention or before placement on an appropriate Appendix 


to the Convention, whichever is later, is not prohibited." 


Comment: Grandfather Clause. 
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48. Section 9(c)(2) is amended by deletion. 
Comment Superfluous. 


49. Section 10(a) is amended by adding at the end of thereof, 
“The Secretary shall issue any necessary permits, for research 
On managment for enhancement of species and critical habitats 
listed pursuant to this Act, provided such a permit would not 


likely result in extinction of the listed species.” 


Comment: This emphasizes the need for 


managment-oriented research. 


50. Section 10(b)(1) is amended by striking “notice of con- 
sideration of* and inserting "a proposal to list™ whenever the 


former appears. 


Comment : The only procedural steps recognized for 
purposes of a rulemaking, including a regu- 
lation listing a species under the Act, are 
proposed and final rulemakings. The 
stricken term is too vague to serve as a 


procedural signpost. 


51. Section 10 (b)(2) is amended by striking "notice of con- 
sideration of" and inserting “a proposal to list" whenever the 


former appears. 


Comment: See 50 above 
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52. Section 11 (a)(1) is amended by striking ", any person 
engaged in business as an importer or exporter of fish, wildlife 


or plants who violates," wherever it appears. 


Comments: There is no substantive reason for singling 
out this class -which is undefined in the 
statute and hence subject to varying 
interpretation as to who is included - for 
Purposes of holding to a higher standard of 


liability. 


53. Section 11(b)(1) is amended by striking "knowingly" and 


inserting “willfully” wherever it appears. 


Comment. There should be higher standards of liabi- 
lity for a criminal violation than a civil 


one, yet such is not presently the case. 


54. Section 11(g)(4) is amended, after the parenthetical inser- 


tation, by striking "any" and inserting “the prevailing" 


Comment. As currently written, the court could 


award costs to the losing party. 


55. Section 12 is amended by striking in its entirety and substi- 


tuting the following: 


"Compensation for Financial Losses" 
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"12(a) The Secretary is authorized to compensate persons for 
financial loss when he determines such persons have suffered 
financial losses directly caused by requirements or prohibi- 
tions of this Act or of regulations promulgated pursuant to 
authority provided by this Act when such requirments or pro- 
hibitions create conditions whereby a person (1) must. manage 
lands owned by him in a manner which eliminates financial 
gain which would otherwise accrue if such land were managed 
in the absence of such requirements or prohibitions or (ii) 
is prevented from taking an animal or plant which is causing 
him economic damage. 

(b) The Secretary shall issue such regulations as may be 
necessary to implement this section, including those which 
(i) prescribe the manner and form for applying for compen- 
sation; and (ii) describe the evidence required to substan- 
tiate the claim that loss was due to conditions described in 
subsection (a) of this section. 

(c) The Secretary shall make the determinations required by 
this section within 60 days after receipt of an application 
filed in accordance with subsection (b)(i) of this section. 
(d) The amount of compensation paid, pursuant to this section 
shall be equal to the economic gain foregone or loss 
sustained. 

(e) Compensation shall not be paid under this section unless 


application for such compensation is made (i) within one year 
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after final regulations are issued pursuant to subsection 
(b)(i) of this section, (ii) within one year after final 
regulations are issued by the Secretary which establish 
requirements or prohibitions alleged to cause losses or (iii) 
within one year after being prohibited, pursuant to the Act, 
from undertaking an action whose prohibition is alleged to 
cause losses. 

(£) The Secretary's determination shall be an agency final 
action for purposes of judicial review. 

(g) Failure to compensate a person whom the Secretary has 
determined has suffered economic losses under the terms of 
the section within one year of such determination shall be 
considered permission for that person to conduct the action 
causing economic loss without prosecution, injunction or 
penalty otherwise provided in this Act. 

(h) There are authorized to be appropriated such sums as may 


be necessary to carry out the provisions of this section. 


Comment: Current language no longer germane. 
This new section would establish 
a procedure whereby a person who 
is injured because of requirements 
or prohibitions that might be construed 
as takings of private property may 


be compensated for losses. 


90-806 O—82——36 
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Statement of the 
Natural Resources Defense Council, Environmental Defense Fund, 
California Native Plant Society, Association of Western Native 
Plane Societies, New Enaland Wildflower Society, Colorado 
Native Plant Society, Wyoming Native Plant Society, New Mexico 
Native Plant Society, Plante Committee of the Texas 
Organization for Endangered Species, Tennessee Native Plant 
Society, Meals for Millions, and Waimea Arboretum 


Submitted to the Subcommittee on Environmental Pollution 
for inclusion in the record of the oversight hearings on the 
Endangered Species Act, December 8 and 10, 1982 


The ocganizations listed above endorse the following 
testimony, which focuses on those aspects of the Endangered 
Species Act that apply to conservation of endangered and 
threatened plants. The Endangered Species Act (ESA) is the 
Most important national program intended to conserve wild plant 
species. While the Act has some weaknesses, principally the 
lack of a taking prohibition for plants and the general 
requirement that an economic assessment be prepared for any 
critical habitat designation, the Act itself authorizes a sound 
and effective program. However, implementation of the Act has 
not been adequate, with the result that our rich natural 
heritage is in great jeopardy. 


Plant conservation is a vital component of any natural 
resource management and conservation program. Plants are the 
foundation of almost all natural ecosystems. Only plants can 
convert sunlight {radiant energy), atmospheric carbon dioxide, 
and water into food which can be used by animals, including 
ourselves and our Livestock, Plants also provide food and 
shelter to bees and other insects that poilinate our crops as 
well as birds that prey on agricultural pests. Along with 
microorganisms, plants are critical to the recycling of vital 
nutrients such as nitrogen, So important are plants in the wed 
of life that Dr, Peter Raven of the Missouri Botanical Garden 
estimates that each extirpation of a plant species may cause 
the extinction of two dozen species of insects, other animals, 
ang other plants. Clearly, conservation of rare plants is 
essential to maintaining healthy ecosystems. 


Many individual species of wild plants have great proven or 
potential utilitarian value. A quarter of all medical 
preitcaptrons sold in the United States contain chemicals 
derived from vascular plants. Examples include Vincristine and 
Vinblastine, standard treatments for various cancers, which are 
extrcscted from a tropical periwinkle; digitalis ano dioxin, 
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used to treat heart and circulatory ailments, which are derived 
from Toxgloves. Organic alkaloids, found in an estimaced 20% 
of ail pliant species, are particularly valuable in medicine; 
alceacy in use ace painkiliers such as cocaine, ancti-malarial 
srucs. caediac and respiratory stimulants, bloodpressure 
roosters, muscle relaxants, local anesthetics, and tumor 
-nmaiitocs. Other plane-decived chemicals show great promise 
= centrolling major diseases. Endod, a compound derived From 
mn Eshioplan plant, may help control the snails that soread 
rilharzia, a disease affecting 250 million people throughout 
the tropics, Before the Reagan Administration eliminated the 
program's funding im FY 1982, the National Cancer Institute 
screened about 29,000 plant species for chemicals with 
potential anti-cancer properties. [Norman Myers, The Sinking 
Stk, 1979, Pergamon Press) 


o> 


The presence or absence of particular plant species has 
been used to map geological formations, including the location 
of important water supplies and economically valuable minerals 
guch ss copper deposits in Montana. fRelen L. Cannon, “The Use 
of Plant [ndicators in Ground Water Surveys, Geologic Mapping 
and Mineral Prospecting,” Taxon 20 (2/3): 227-256, May 1971; 
Cannon, “Advances in Botanical Methods of Prospecting for 
Minerals; Part I = Advances in Geobotanical Methods," in Peter 
J. Hood, editor, Geoohysics and Geochemistry in the Search for 
Metalic Ores, Geological Survey of Canada, Economic Geology 
Report 31, pps. 385-395, 1971] 


All our crop plants were originally derived from wild 
plants, and their wild relatives continue to be extremely 
important sources of germplasm for crop improvement. Wild 
germplasm has already made particularly important contributions 
to sunflower, sugarcane, rice, cotton, tomato, potato, cacao, 
lupin, and grape. The commercial sunflower has benefited from 
interspecific crosses with Helianthus petiolaris for increased 
yields and disease resistance (rust, downy mildew, and wilt) as 
well as genetic characteristics vital to future breeding 
programs. In fact, H. petiolaris hybrids accounted for more 
than 80% of U.S. sunflower proauction in the late 1970s. Other 
crosses with H. annuus have also increased yields, while two 
other species, H. bolanderi and H, riaidus, are under 
investigation as sources of increased protein content, Tomato 
Production has also improved greatly from the introduction of 
wild qecmplasm. Lycopersicon peruvianum is a source oF 
particularly concentrated Vitamin C 3s well as resistance to 
nematodes and foliage pests such as Septoria leaf spot and 
tobacco mosaic virus. L. Pirninell ttorsium ancreases resistance 
to leaf mold and wilt and, in addition, imparts a more intense 
ced color to the Erurt. Lycopersicon chilense ana fo] snum 
pennel’1i have great potential tor increasing the tomato’s 
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tolerance of drought; L. cheesmanii may transmit saiinity 
tolerance. 


Wild plant germplasm is particularly important as a source 
of genetic resistance to disease and pests. We have already 
Cited as examples certain sunflower and tomato relatives. In 
addition, wild races of wheat have been the source of 
Tesistance to several important rust diseases. Cotton has been 
made less vulnerable to root knot nematade by crossing it with 
the wild Gossypium barbadense and G. hirsutum, while G. 
armourianum hab provided resistance to boll weevils, leafworms, 
ana Bollwocms. Corn has also benefitted from crosses with wild 
relatives. Resistance to northern leaf blight has been 
transfecred From Tripsacum floridanum, considered to be 
endangered. Zea diploperennis, another endangered wild corn 
discovered in Mexico as recently as 1978, may convey resistance 
ta fungal infections such as that which destroyed 15% of U.S. 
Production in 1971. 


An alarming number of these important wild relatives of 
crop plants are endangered or declining, due usually to habitat 
loss. In addition to the two corn relatives just mentioned, 
and a third, Zea mexicana, these include the important tomato 
gecmplasm source, Lycopersicon peruvianum; three cotton 
celatives, Gossypium caimonaii, G. klotschianum, and G. 
tomentosum; and several relatives of the sunflower and 
squashes. [Robert and Christine Prescott-Allen, In Situ 
Conservation of Crop Genetic Resources, International Union for 
Conservation of Nature and Natural Resources, Draft for Review, 
Januacy 1981] 


Various othec plant products show promise For industrial 
use. Of course, we already derive rubber, numerous pectins, 
resins, gums, essential oils for flavors, vegetable dies, and 
insecticides from plants. Additional sources for these 
Peoducts, and sources for new products, are in various stages 
of experimentation and development, The jojoba bush, 
Simmondsia chinensis, native to the deserts of the American 
Southwest and Mexico, produces an extremely high quality liquid 
wax in its seeds; commercial crops are already being 
exploited, The guayule {Parthenium argentatum), from the same 
region, is a known source of rubcer. Expeciments are beginning 
on the possibility of extracting petrochemicals from a hardy 
Native milkweed, Asclevias speciosa. In Brazil, the copaiba 
tree, Conaifera lanugsanrtii, proguces a sap which can be used 
instead of diesel Fuel. 


In addition to their ecological importance and practical ~ 
utility, plants have been valued throyvgnh the centuries for 
their beauty and other fascinating attributes, Many people 
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study vild plants as a career or avocation; thetr interests 
range Zzom common wildflowers to extremely rare species. Many 
gathers cultivate horticultural varieties that have been derived 
From wtld progenitors. Who would deny the beauty of the 

3 ringed orchids of our bogs and wet prairies, the showy 

tePar: ane's four o'clock of Washington State, the Persistant 
on of the Southeast, or the Antioch Dunes Evening 

se? The pitcher planet's ingenious insect traps and the 
*‘ bizarre appearance and threatening spines fascinate us 
> odd forms Nature does devise to adapt to chalienging 
onments! 


eons 
wn 
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Scientists agree that any conservation program should 
rPhasize protecting the species in their natural habitats. 
only in situ conservation can assure maintenance of ecological 

processes vital to man's needs as well as to the survival of 
the species themselves. Such conservation methods are also 
required if man is to increase his knowledge of natural 
processes by the study cf the species’ chemical and other 
interactions with its environment and its evolution. Finally, 
in situ techniques enable us to protect Species before we have 
@iscovered any potential useful attributes, i. i.e., to assure 
future options. Ex situ programs, such as seed banks or 
botanical gardens, can supplement but not replace conservation 
of the plants‘ habitat. 


Despite the benefits of conserving wild plant species, and 
the widespread appeal of many of them, this entire biological 
kingdom has not yet achieved equality in our conservation 
programs, Plants were included in the Endangered Species 
program in 1973, but at a reduced level of protection compared 
to care animals. Consequently, care and valuable plant species 
have continued to suffer declines. in 1978 and 1979, the 
Congress extended to plants three important provisions of the 
Act: authorization to establish cooperative management 
agreements with the States, to purchase habitat to conserve 
rare species, and to assist foreign gcvernments in canserving 
theic rare plant resources. Rowever, the Act still does not 
allow the listing of geographically separate populations of 
plant species or regulate the "taking" of Listed plant species. 


Nevertheless, the Act does promise considecable protection 
against the major causes of endangerment, habitat destruction 
and overcolle: ing. For some plants, cacti, carnivorous 
Plants, some native orchids, and some alpine species, 
overcollecting for the horticultural trade is an important 
cause of depletion, Thus, che U.S. Fish and Wildlife Service 
has atready listed 21 species of cacti and is preparing to list 
anotner 60-70 species, i.e., over 254 of all cactus species 
found in the United States. All of these species are 
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threatened in oart by overcoliecting. While the Ercangered 
Species Act does not restcict taxing of listed plants, it does 
pronisit interstate and foreign cosmerce in them (§9{2)}, and 
tnus sncuid consigerabiy reduce the collecting pressuce. 


Tre most important cause of endangerment for plants is loss 
of cuitacie habitat, that area that provides the right 
Corcinaticn of sunligtnt, water, Cemperature, soil nutrients, 
anc afsociated species of other plants, insects, and other 
anirais foe the plane to survive. The Act protects the 
habitats of listed species in several ways: by requiring that 
all Federal agencies consult with the Pish and Wildlife Service 
to assure that theic actions are not likely to jeopardize 
srecies’ continved existence or damage critical hatitat, and by 
reculring that all Federal agencies take positive actions to 
conserve listed species (§7}; by creating cooperative 
managerent programs with the States {§6); by authorizing 
purchase of habitat (§5}; and by authorizing technical 
assistance to foreign governments to conserve their wild plant 
resources (§8}. The Act also authorizes actions to address 
othec causes of plant extinction such as competition or 
Predation by introduced plants or animals. 


Unfortunately, the Act‘s promise has not been fully 
realized due to lagging implementation. Despite language in 
§12 authorizing “other affected agencies” to coaperate with the 
Smithsonian [nstitution in preparing the initial report on 
encangered native plants, the Fish and Wildiife Service did not 
hire ics first botanist until that report was nearly completed, 
in May 1975. Another two years were absorbed in developing 
general rules to apply to listed plant species. Consequently, 
the first plant species were placed on the list only in August 
1977. The pace of listing improved in 1978-1980, then fell off 
as the impact of the 1978 amendments to the Listing process 
took effect. Ta date, only 63 plant species have attained 
Protection under the Act. Not a single marine plant species 
bes ever beer stucied for listing by the National Marine 
Fisheries Service. 


Utilization of the Act's powers to consecve listed species 
has also lagged, Only 1 recovery progcam has been adopted for 
plant species, compared to 37 for animals; 19 pliant recovery 
plans are currently scheduled for development, compared to 81 
for animals. One reserve has been purchased which benefits 
Plants, the Antioch Dunes in California, although even that was 
justified by the need to conseryv the butterflies also present 
on the site, Thece has not been a Single prosecution of 
violatocs ot the prohibition on the interstate and foreign sale 
o€ linted plants, despite dealers’ continuing to advertise 
Prelecteu cpeci#s and inclusion of such species in lists of 
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Plants ceported to the Department of Agriculture as exports. 
Federéi enforcement agents have also failed to take advantage 
of the skills and knowledge of the trade possessed by various 
State officials, particularly those of Arizona where several of 
tne L.sted cactus species are found. The Fish and Wildlife 
dervice, which is responsible for regulating interstate trade 
.7 Listed plants, has trained criminal investigators on its 
tavrell, but has not trained them in plant identification or 
sace clear that moneys appropriated for enforcing the Act are 
availeole for investigating plant as well as wildlife trade 
violations. The Department of Agriculture's Animal and Plant 
Health Inspection Service (APHIS), which is responsible for 
controlling plant imports and exports, has still not hired 
stant taxonomists skilled in identifying listed species, 
despite the availability of funds since October 1980; nor has 
it assigned any criminal investigators to this program. PwS 
and APHIS have also failed to issue jointly regulations 
required by §9 of the Act to designate ports through which 
listed plants may be imported and exported, or to license 
dealers engaged in this trade {§14}). Both steps are essential 
to effective enforcement of trade controls. 


One success in implementing the Act has been the State 
cooperative agreements. In the three years since such 
agreements were authorized by amendment of the Act, 11 States 
have signed formal agreements for plant conservation and 8 more 
have begun the process of negotiating them, Other States have 
received contracts and other forms of assistance to conserve 
their rare plants, 


In the past year, much of the momentum gradually built up 
for conservation of rare plants has been lost. Funding for the 
§6 State Cooperative Agreement program has been eliminated, 
leaving these infant programs in an extremely perilous 
condition. Michigan, for example, has seen its program, 
covering both animals and plants, cut by 90% -- from $600,000 
to $60,000. The program enjoyed the support of substantial 
numbers of volunteer citizens and experts in the academic 
community, whose efforts saved the program thousands of dollars 
in consultant's fees, etc. However, continuation of an 
effective volunteer program requires the coordination of the 
governmentally funded program, which has now been severely 
reduced. 


Listing of additional endangered and threatened plant 
species has come to a Standstill. Since the new Administration 
toox office, only two plants have been added, and the necessery 
Paperwork for these was completed undec the Carter 
Administration, 


rstuching, the Pisn ard Wildiife Service has 
@ssicnal intent anc the advice of a General 
Off:ce rerert in forselating a2 Priority system to 
denermine waack few srecies will ce listed in the neae futrre. 
Instead of treating all taxa equally and setting eacn species’ 


il 
ignored Coa 
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priocity by the cgegree of tnreat, the Service nas attacced a 
hisher value to conserving tertais ard birds. Thus, a full 
seecies of vascular ci ant, mo matter new valuakle t9 man, 1S 
less Likely to be i:sted than a subssecies of warmai, birt, 
fien, reotile, ar amonisian, Tre legality of this prisrity 
system is currentiyv uncer review by various conservation 
Organlzac.ons. 


In the tearntine, 9 species of plants wnich have aieeecy. 
been procesec for listing are in hizbo as a result of the 
virtual snut-cGown of the listing process. The two-year 
@eeci:ine for Listing these species wili tegin coming into 
effecc in August 1962. 


Even if the present logjam is broken and these species are 
listed, many otner plant species requiring protecticn under the 
Act will certain defenseless. Among these are dlants of 
SuUrpasting ceauty, sucn aS the white fringed praicie orchid 
tPiantactrerca (Hateraria} leucctchaeal., Apaut LOG of the 
¥ Valuégii.e orecies are crecies in the same genus as 
itfortant focd crocs ‘see att Scrment)« and may contain 
géerrylacm that would improve the crore’s yleld, auality, or 
retistance to pests or climatic extremes. Considering the role 
trat wild germplasm has aireacty played in imorovirg sunflowers 
we are ce concerned that i4 species of tne genus Heliranth us 
ace inciuc among the unilsted candidate soecies. 


Many of the cactus and carnivorous plant species that are 
urdter consideration for listing nave proven economic value in 
the horticultural trace. At peesent, widespresd and often 
llilegal collecting threatens to extirpate them, thus destroying 
this valvacle resource. Dealers seexing to propagate many of 
these species find that thy cannot comcete successfully with 
tre enllectors, Once the plants are protectec uncer the Act, 
hewever, @ Eamited nmurcer might be used to crovice propeaative 
material that would allow the continuation of 3 Sustainacle 
traae, 


The vast majority of plant species now threatened with 
evyrasci9n are Found in the tcopics, particuleriv moret 
trcaical €orests. The causes ard imolications of this 
Iroesding matastranniec loss have been discussec by Ors. Peter 
Paven, tingm@an Mvers, Paul Erlich, and otners an their weitings 
ane at the rcecenr U8, Steateay Conference on the Conservation 


of Bielegical Givernity., Whire the United States has 
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jurisdiction over few tropical areas {Hawaii is considered one 
39£ the most unique and most threatened), we can nevertheless 
promote conservation of these important biomes and their 
constituent species through £ull implementation of §8 Of the 
Indangsered Species Act. The ficst imperative is to restore the 
288 Of ?P.L. 480 excess foreign currencies authorized by the 
Second, the program should be expanded to countries 
ztion to the four where such currencies are now available 
sy authorization and appropriation of dollar expenditures. 


In conclusion, the organizations joining in this testimony 
urge that the Endangered Species Act be strengthened by the 
adoption of the following substantive amendments: 


ra) extension of the taking prohibition to plants; 

° authorization of funding for the §8 foreign assistance 
program; 

° deletion of §4{b) (4), which requires preparation of an 


economic impact assessment prior to designation of 
critical habitats. 


We also suggest that a technical amendment is required to 
clarify agency responsibility for “terrestrial” as opposed to 
other types of plants. We further urge that vital provisions 
cucrently in the statute be retained: §?7 provisions protecting 
species habitat; §6 authorization of State cooperative 
agreements; §9 prohibitions an interstate and foreign commerce; 
$14 requirements that importers and exporters of wildlife and 
plants be licensed; and §5 authorization of habitat acquisition. 


As we have pointed out in our testimony, the major problems 
associated with the Act concern inadequate implementation, 
Therefore, we ask the Committee to call for adequate funding 
and personnel levels in alk the responsible agencies (FWS, 
APHIS, and NMFS) to realize the inspired promise of the Act. 
This funding should include appropriate dollar amounts for §$6 
and 8. The Committee should direct the responsible agencies ta 
promulgate regulations required by the statute. Finaily, the 
Committee should direct the FWS to publish a proposed priority 
system for comment by the public and scientific community. 


The organizations joining in this testimony appreciate this 
opportunity to present our views to the Committee, We look 
forward to working with you during the reauthorizatien process. 


Prepared by 
Faith Thompsen Campbell, Ph.D. 


Natural Resources Defense Council 
(202} 223-8210 
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RECEIVED JAN 1 3 9992 


The Nature Conservancy 


1800 North Kent Street. Artington, Virginia 22209 
{703} 641-5300 


OFFICE OF THE PRESIDENT January 13, 1982 
(703) BA1-5330 


The Bonorable John H. Chafee 
United Sratea Senate 

5229 Dirksen Senate Office Bldg. 
Washington, D.C. 20516 


Dear Senator Chafee: 


In response to your request for specific comments on the Endangered 
Specfes Act prior to reauthorization hearings in 1982, The Nature Conser- 
vancy wishes to express its support for reauthorization of the legisla- 
tion for another three years. In view of the growing worldwide recogni- 
tion of the need to conserve the earth'e biological diversity before it 
is senselessly obliterated, it would be extremely disheartening and dat 
aging for the United States to relinquish its leadership on this isaue. 


The available evidence indicatea that the Act generally has worked 
well since the 1978 amendments were passed, with one notable exception: 
the biological ascertainment and listing proceas authorized by Section 4, 
The Conservancy believes that the acientific ascertainment process of 
Section 4 underpina all other aspecte of the legislation. Without ade- 
quate information, it is impossible to determine which species are truly 
in danger, or to craft cost-effective strategies for managing those that 
are. I urge the Committee to carefully review Section 4 in the upcoming 
hearings to ensure that the fundamental scientific basis for the endan- 
gered species program is reaffirmed, and that ascertainment and listing 
occur quickly and efficiently. 


That the biological research process has slowed considerably is ob- 
vious; only four listing actions occurred in 1981, Furthermore, it fe 
clear that the process ig not keeping pace with known needs, Approxi- 
mately 3,000 U.S. species thought te be endangered await review and list- 
ing, four times the 756 U.S. and foreign species listed in the entire 
history of the Act. 


What accounta for thia lack of productivity? Firet, the assessment 
procesa has been Increasingly ensnarled in an increasingly complex list- 
ing procedure, which itself produces Little blological information. Se- 
cond, insufficlent resources have been devoted to the research enterprise, 
given the challenges Faced. 


Both of these phenomena appear to result in part from a fear that 
asseasing and managing our nation's endangered plants and wildlife would 
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create severe economic disruptions. ‘Yee all available evidence indicares 
that no such disruptions have occurred, In gore than 9,000 interagency 
consultations, only i154 federal projects have been found ¢o poee potential 
dangers to endangered especies, and of cheese 154, a11 but a handful have 
ultimately been allowed to proceed. While ic ia@ true that occasional con- 
flicta between species and development projects will sot be resolved in 
the consultation process, the Act provides an exemption procedure to handle 
those cases, This kind of conflict resolution clearly should not be taking 
Phace in the secertainment procesa. 


The Conservancy's direct experience in conserving endangered species 
indicates that onre the truth about the status of such « apyciea is known, 
all sorta of protection optione are available to manage (t without causing 
economle disruption. We have helped estabdliah 27 state natural heritage 
inventories for che purpose of compiling and aseeassing exiscing informat ton 
on a state's race species, Ir te not unusual for # state heritage program 
to discover that species thought to be endangered are in face not, and that 
ho apecial management for thea is needed, For example, the Wyoming heritage 
Program assenecd 19 plant epectese Chat were potential candidates for listing 
under the Act, Over a two-year period, research showed that only 5 were 
actually in jeopardy, and these occupy lese chan 3530 acres of terrain. Thus, 
for spectes identified as truly endangered, good data aleo enable us to 
choome the beat elite or elites where they can be protected. 


The biological eeaearch function of the Act fe not only vital to federal 
endangered species efforts; it alao gutdea to a great extent the activities 
of non-federal organizations and individuale. A large ammount of apecics 
cunuervation work In the tnited Scates ta being conducted by private conser- 
Vatton organizations, muscume, universities, native plant societles, and 
atate and local governments, These efforta often depend on of relete to 
the biological research activities funded by the fedetal government under 
various erections of the Art. If the federal reeearch proceanm ftaltere, the 
effectiveness of non-federal conservation effortea are likewiae diaintehed. 
To cite just one exampie, The Nature Conaervancy and other organtzat lone 
uCilige the tederal endangered spectes Liat to help direct thelr land acqud- 
sicion prioritias, 


State fish and wildiife agenctes aleo ran play an (mportant role La 
the feecarch and ancertalnarnt process by identifying endangered apectes 
that can be protected at the atete level. Even aore could be accompl iehed 
by the states if they received adequate grants under Section 6 of the Act. 
IT urge che Environment and Yublic works Committee ta do what 1k can ¢o en- 
aure thal approprhationa for Section 6 ate eade on a regular baste, and 4t 
a level commensurate with atate necda. 


To conclude, I urge the Committee to revise Section 4 of the legle- 
Istion to enable the bivlowical ascerteinment and liating of endangered 
@peciwa to occur rapidly, and without hindrance by cusbersvme procedures 
and mau-btulugical conaiderations; the proper fiunetioning of the entire 
A&e¢ depends on te. Ie le alec faportant to ensure thet the United States 
Kets on With the business of conserving ita bivlogical divereity by pros 
viding adequate funda to run the endangered specica prugeam and to finance 
the blolugical reaearch fumetion. Statea, empectally, should receive eteady 
Rrant asalatance feom the fedecal government to fulfill thetr role se part- 
nere ta the Act's (aplementat iva, 


The Mature Consecvans y stands teady to amsetat your Committee in te- 
ecarching and dratting # wskable endangered species prograu. Flesse call 
on us if we can be helpful. 


Sincerely, 
mM. 9 
{pH gt 
Willtam DBD. Blair, Jr. 
President 
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December 30, 1981 


The Honorable John H. Chafee 

Chairman 

Subcommittee on Environmental Pollution 
Committee on Environment and Public Works 
4204 Dirksen Senate Office Building 
Washington, D.C. 20510 


Dear Senator Chafee: 


On November 16, 1981 Northeast Utilities Service Company 
responded to a notice published in the Federal Register, dated 
September 16, (981, requesting comments on che need for reforwp 
of the procedures and policies associated with the Endangered 
Species Act of 1973. Enclosed is a copy of this lecter, 


On behalf of Northeast Utilities I wish to submit this 
letter into the record of the Senate oversight hearings on 
the Endangered Species Act held December @ and 10, 1981. 


Thank you for providing us this opportunity to express our 
views and concerns regarding this legislation prior to its 


reauthorization. 
Very truly yours, 
Ath. b Ce Ap 

w” a IN, 
Jghn P. Cagnetta << 
ice President 
JPC/ {no 
enclosure 


cc; Mr. Steven Shinberg 
Assistant Counsel 
Fish and Wildlife Service 
Subcommittee on Environmental Pollution 
Committee on Envlronment and Public Works 
6L Capitol Hill Annex 
Washington, B.C, 20510 
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November 16, 1981 


Director 

Fish and Wildlife Service 

Department of the Interior 
b8th and C Streets, WN. W, 

Washington, D.C. 20246 


Re: Review of Endangered Species Act 
of 1973, as Amended 


Dear Sir: 


We are responding to your request for commente, published 
in the Federa] Recister on September 16, 1981 (46 F.R. 46411), 
on the need for reform of the procedures and policies associated 
with the Endangered Species Act of 1973, as amended, 16 U.S.C. 
$1531 et seq. {the “Act"). 


The thrust of these commenta ia directed at the Act itsel?. 
The inflexibility of the Act, especially Section 9, dealing with 
prohibited acts, conflicts with the cost/benefit-oriented bal- 
@ncing procedure favored by the Administration and promoted by 
Executive Order 12291, 


Executive Order 12291 requires that, in developing or re-+ 
vising any rule, federal agencies must, among other things, 
(1) undertake regulatory action only when the potential bene- 
fits to society from the action outweigh the potential costs 
to mpociety, {i1) choose among alternative approaches to any 
regulatory goal the approach involving the least net cost to 
society, and {iii} take into account the condition of affected 
industries, as well as the national economy, when setting regu- 
latory priorities, 


Merely changing the rules, management practices or the 
personnel commitments of the Fish and Wildlife Service or the 
Netional Marine Fisherjea Service (*NMFS") will not eliminate 
the subetential uncertainties assoctated with Section % of the 
Act and the problems that thore uncertainties create for con- 
panies like Northeast Utilities. 
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Our comments are the product of a frustrating and dis- 
turbing experience which Northeast Utilities has had with the 
atiff prohibitions of Section 9. In mid-1976, Northeast 
Utilities suspended a11 activities connected with a proposed 
project to construct two nuclear units on Montague Plains 
near the Connecticut River in Montague, Massachusetts. During 
the planning stages of this project, it was discovered that 
an endangered species, the shortnosed sturgeon, existed in 
the Holyoke Pool of the river. That pool would have been the 
source of cooling water for the project. The presence of this 
species, and uncertainties as to the way in which Section $ 
of the Act would be applied during the federal licensing 
process and thereafter, presented difficult problems that 
were never resolved. The presence of this species, which 
recent data indicate is plentiful in many rivers along the 
@ast coast, continues to concern Northeast Utilities regarding 
any future development of the Montague site. 


Accordingly, Northeast Utilities proposes the following 
revisions to the Act: 


. 1. Limit the definition of the term "take” in Section 

3(19) to include only acts that are willful and knowing. A 
Person who willfully and knowingly captures an endangered 
species, whether for commercial exploitation or otherwise, 
deserves the sanctions imposed by the Act. Those sanctions 
should not be extended to an electric utility which is obligated 
by law to provide its customers with a reliable supply of elec- 
tric energy at a4 reasonable cost. We propose amending Section 
3(19) of the Act [16 U.S.C, $1532(19)] to read as follows: 


The term “take” means to willfully and know- 
ingly harass, harm, pursue, hunt, shoot, wound, 
kill, trap, capture, or collect, or to willfully 
and knowingly attempt to engage in any such conduct. 


2. Add to Section 7 of the Act, dealing with interagency 
cooperation, two additional exceptions similar to the exception 
found in Section 7io}, The first would exempt from the list 
of "prohibited acts" in Section 9 of the Act any action taken 
in accordance with the advice rendered by the Secretary follow- 
ing a consultation under Section 7, The second would exenpt 
from the list of “prohibited acts” any action taken in ac- 
cordance with a license granted by another federal agency, if 
the granting of the license was subject to review under the 
National Environmental Policy Act ("NEPA"), 42 U.S.C. §4321 et seq. 
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Gection 7(a}(2} requires each federal agency, in consul- 
tation with the Secretary. to insure that any action suthorised, 
funded or carried out by such agency, is not likely to jeop- 
ardize the continued existence of an endangered or threatened 
species or result in the destruction or adverse modification 
of such species’ critical habitat. Section 7(b} requires the 
Secretary, after consultation, to submit to the faders) agency 
responsible for the proposed action @ written statement setting 
forth the Secretary's opinion “detailing how the agency action 
affects the species or its eritical habitat." Section 7b} 
also requires the Secretary to suggest those reasonable and 
prudent alternatives to the proposed action which he believes 
would not violate Section 7{a}{2) of the Act. We believe com- 
pliance with any of those suggestions, or with an ofini=cn treat 
the proposed action will not violate the mandate of Section 
F(ali2), should exempt the action from the prohibitions of 
Section $. 


Similarly, Northeast Utilities also believes the Act should 
be amended to provide that complisnce with the provisions of a 
license granted following s NEPA review should exempt the action 
. from the prohibitions of Section 9. Purthermore, since WEPA 
is more flexible than the Act, and requires a balancing of the 
costs and benefits associsted with the proposed action, com 
pliance with @ license granted following a NEPA review would 
also meet the President's goal of choosing, among alternative 
approaches to the regulatory objective of species conservation, 
the approach involving the least net cost to society. We pro- 
lene amending Section 7io) [16 U..C. $1536(o}] to read as 
oOllows: 


Notwithstanding Sectiona 4({4) [16 U.B.¢, 
$1533(4))] and $(a} [16 U.8.C. §$1538(a}) of the 
Act or any regulations promulgated pursuant to 
such sections, (1) any action taken in accordance 
with the Secretary's opinion rendered in accord- 
ance with Section 7ib) $16 U.B.C. $1536{bI) of 
thie Act, (11) any action for which an exemption 
ie granted under Section 7(h) [16 U.S.C. §1536¢h))} 
of this Act, or (i114) any action taken in saccord- 
ance with a license, permit of approval which has 
been granted following the preparation of an en- 
vironmental impact statement under the National 
Environmental Policy Act shall not be considered 
a taking of any endangered or threatened species 
with respect to any activity which is necessery 
to carry out such action. 
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Together, we believe these proposed amendments would add 
needed flexibility toe the Act to permit industrial development 
while protecting endangered species from willful and knowing 
destruction. This would bring the Act into accord with the 
goals of Executive Order £2291 by permitting regulatory action 
under the Act to be taken in a manner to maximize the net 
benefits to society. 


Very truly yours, 


Welle F Fox 


Walter F. Fee 
Executive Vice President 


ec: Mr. Ronald £. Lambertson 
Asacciate Director 
Department of the Interior 
18th and C Streets, N.W. 
Washington, DC 20240 
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TESTIMONY BEFORE THE SENATE COMMITTES ON EXVINONKENT 
AND PUBLIC WORKS by Hope Rydon, }%5 FE Blst Street, NYC 10028 


I ae the suthor of seven booke on North dmericen wild 
eniesls, including one on a species currently listed es 
erndangered,“The Little Deer of the Florids Keye"(Putnans}. 

My most recently published bock is on the North Americar 

bobcat, “Bobcat Year” (Viking Presa). It is the end result 
of three years of tracking that elusive species in four 
etetes---Arizons, Idaho, Floricsa end California. Smithsonisn 
magetir.e cerried # cover story ty a on the eutiect of 


the tobcat in June of this year. 


Because wy field experience tracking bobcete end cconversstions 
with people Living near prime bobcst heditat has convinced 

me that the animal ie in-decline, I wish to oppcee any 
emendwert to the Endangered Species act which would eliminate 
the modicum of protection currently granted this aniasl 

through U.S. participetion in CITES. That modicum ef protection, 
put eimply,eske the US to te in peesesszion of biclogical 
informstion showing worlds trede is not harming the species 


pefore guthorizing pelt expert. . 


Cate are particulerly vulnerstle to man-related pressures 

ef all kinds. Becsuse they sre top-of-the-food-chain 
feeders, they have not evolved the reproductive resiliency 

of the prey species they feed upcn. Speciee which, over 

long s¢es, have served as foot for other apecies, necessarily, 
gre prolific breecers. BEotcate, by contrast. dear few young 
ar¢ reiee even fewer, for they have never hed to compensete 


being preyed uper. 
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.° . * .» Yet mon has todsy sis-esst the dDobosat in the 
wnneturel role of = prey species and is hervesting this 
predator in massive numbers. That the bobcat sey quite 
Tepidly succomd te this unnetural preseure is iixely, 
judging from the fate of the six other wild falines once 
native to our country. Gone are our ecelets, mergaye, 
jagusrundis and jaguars. Our mountein lion, once widespread, 
now inhabits but » few remote regions in the West and perhaps 
the Florida Everglades. 4nd the lynx, whose renge in the 
United States borders Canade, has not been seen in the 


New england stetee or Wisconsin for severpl yeers. 


If our federel government hes been reaies in ite feilure 

to respond to @ petition from Defenders of Wildlife essking 

it to review the bobcst's stgtus, ten states heve grented 

the animal protection within their borders. All ten, however, 
are quick to acknowledge that bobcats no longer grace their 
soils either the species is extinct (three estates) or so 


nearly absent as to present Little nope fer recevery. 


Most americans find this policy of offering aninsls 

nominel protection efter they no longer exist deplorable. 
Notwithstanding testimony before this conmittee by Mr 

Stephen Boynton, counsel for the American Fur Aesources 

Inatitute, in which he epressed an opposing view=--"where 

doubt existe whether or not an sninel is endangered, it 

ie wrong to err on the side of the animal,” the overwhelming 
mejority of Americans would give the benefit of any doudt 

in such es matter to the gnimal. Most informed Americans, therefore, 


weuld wholeheartedly support sction taken ty the framers 
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of the CITES Tresty, which sdded our bobcat to wo special 
appendix, # liet of “vulnerebdle apecies for which 

available dats suggests that continued teke on the surrent 
ecele will render thes threstened with extinction.” 

CITES asks meaber nations Ghich-egport-qnimnis er] igted 

to be in possession of infermation showing such export 

is not hereful to theese apecien., Most Americans would 

net régeré this atipulstion se being excesaively restrictive. 
Most A@ericans would view it os ao ressonable and wise 


precaution. 


Mr Boynton, however, hae put another face on the matter. 

Re hes charecterized #1] those in support of this Tresty 
fegulstion ea “enti hunting/enti-trapping interests who wre 
trying to block barvest:” (testiaony December 8,191}, 

Thus he hee presented to this committees grosaly sialesding 
information, not only on the motives of CITES supporters, 
but on the sctusl contents of the CITES Treaty. The CITB 
Tresty leaves the question of whether or not an aniae) be 
harvested entirely up to the . mation in shich thst eniael 
(endengered or otherwise) resides. CITES* sole stipuletion 
ie thet mexber natione not gepoct perticularly welineredle apecies 
without Knowledge of the irpect thet heavy export dight 
ereer on then. Degpite the fears of Mr Boynton snd 

Er Huey of the Interneticnsl a*sociation of Pish and 
Wyidlife aAvencies, honoring our CITES Treaty poacs 

mo threat to Welr canvigtion thet atetes be the mndisputed 
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ervitere ef how seny bobcats ere killed each yesr. Nor 
@oes any CITES Trasty stipulation stop dmericah. furriers- 
from purchasing unlimited quantities of bovcet pelts. all 
the CITES Treaty does do ia to ask the United States to sct 
responsibly toward = species that ia todey the object of 


unprecedented exploitation on # world merket. 


any emendment to the Endengered Species Act, therefore, 

which would undermine our commituent to the CITES Treety. 

not only would essbotege sp apaciea in need of overseving, 

it would also do irrepered'e harm to the international 
gonservetion sovesent, hastaning florel and fsunel extinctions 


whieh sre slraady eccurring et s phencmens) rates 


In the pest, neturel extinctions occurred at = slow 

pece. E¥en the so-celled rapid extinctions st the close 
ef the age of the dinassure took plece at # rate of but 
one every thousand yeers. Today, unnatural, nan-related 
extinctions are occurring et an explosive pace. Since 
1950 one species has met eternal oblivion every year. Somes 
biologists predict that Ly the end of thie cantury one 


@pecies will disappear'from the planet every eighteen minutea. 


To slow down this escalating devpatetion, national effort 
ie not enough) world cooperstion ie imperative. Toward 
this end, the United States hes taken # positian of 
leadership, being instrumental in organizing the Convention 
on International Trade ir, EXdangere¢d Species or CITES 

tx. 1973 und teking pert in the drafting of the convention 
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treaty. Since then, seventy-five netions have becone 
menbdars and have pledged to sbide by CITES Treaty reguletions. 


It is ironic that our own nation's scientific authority 
(formeriy ESSA) ahould heave feiled to live up to the terms 

of this CITES Treaty, as was desonetreted in a court 

action taken by Deferders of Wildlife sgeinst ESSa, Leet 
April Judge June Green, acting upor instructions fox s higher 
eppeale court, enjoined our scientific authority from 
sllowing further export of bobcat pelts until it possessed 


@ore relistie pooulstion estimstes on the dbebcet. 


Intervenors in that eese,sho sided with the governasnt, 

have not teken this defeet lightly. Pur sand trepping interests, 
together with the International Association ef Fish end Wildlife 
Agencies ,sre now pressing Congress to amend the Endengered 
Species Act so as to provide s» loophole through which 

lucrative bobcat skins can ence again be shipped in 


unlimited quantities to an insstieble oversass asrket. 


If such et emendcent ie adopted by Congress, not only will 
the future of the North American bobcat be put into jeoperdy,. 
but efferte tc protect endangered aninels worldwide will 

aleo be underrined. Por sny such move on our part will be 

en invitetion ts other menber netions to follow suit. That 
certein netions slready suspect the United States of hypocrisy 
in matters of wildlife conservation was msde plair st the 

least meetirg of CITES held in Indie in March. Third World 
delegates deecrited an American maneuver tc ¢ilute protectlor 


of parrecte (imsortant to the American pet industy} end on 
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American attempt to ellow trede in certein whele products 
as “a preecription for subterfuge.” The New York Tinos 
Genounced our conduct st that aecting os & “retrest from 


@ leedership position.” 


I should not think thet Congress would wieh to lend credence 
to the cynical view of our country held by other perty 

nations to CITES by chenging the rules we are comaitted to 
abide by to auit econenic interests. Mor would 1 think 
Congrese would act in any wey which would compromise the 

fete of a netive epecies whose future looks to be in some 
jeopardy. Some indicetion of the bobcet's decline cen be 

seen by exemining Animal Damage Control Records from 1960 

to 1976, Whether these cats were intentionally or inedverently 
killed is of no consdquencete the figures tell the story. 


1960 25,808 1972 $-351 


1961 25,171 1973 4,526 
1962 21,228 1974 3,811 
1963 20,780 1975 2.559 
1964 20,918 1976 1,500 


1965 17.29% 
1966 = 134365 
1967 11,031 


1968 Se 351 
1969 8,413 
1970 8,403 


1971 6,608 
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That the bobcat is threatened by unregulsted internstionsl 
trade In its pelt should be evident to enyone sho notes 

the fate of its predecessors on the coat rack. It wee 
because clouded leopard, ocelot, jJeguer,. cheetah and 

other spotted cat populetions had become severely deplete 4 
that CITES placed en ynconditional ban on further trade 

in these wild felines. A sutestitute fur of simbler 
eppesrence wae aought end our North American tobcat wee 
discovere¢ ty the world feahion industry. Eleven sking 
Pieced torether intc # full length coat beran to be marketed 
for the unprecedexted price of $8,000 and up. Deasnd for 
this formerly scorned fur skyrocketed in Jepen, West Germany, 
France and “taly, » fect that wes quickly registered at 

fur puctions. The price of @ prime bobcat skin which sold 
for #20 in 197C brought se auch as $650 by 1980---mn Increase 
of 3,250% in a decade*s timel Concurrently, trepring pressure 
on the polcet intensified as housewives, retirees, teensgers 
ong enyone #lse interested in making » fect ‘buck. joined 

the renks of the professionals who trep for dollere. {Trwgicslly, 
the bobcat is ridiculously easy to catch, even by ameteura. 
It cannot keep Its proving pewe out of even # poorly set 


and completely obvious trap.) 


Had escalating trapping yleldec escelmting "tekes". there 
night now be no cause for slert. But while trepping licenge 
Belee juxped each year (between 1979 and 1980 by 214) , no 
perellel incresse ir pelt take was recorded, Gn the contrary, 


roughly 90,000 skins heve beer. tegged ond ehipped overseps 


each year since records began to be kept in 1977. Thie ie 
&@ cleer werning thet the snineis -new-baing harvested are 
net “surplus” inédividusie et «11, but sembers ef the 
critically importent breeding stock. Studlee by Breads and 
Keith on the bobcet’s closeat relative, the Canads lynx, 
chow thet shen thet eniael has been trepped during yeare 
when ite numbere have falien belew s critionl lewel (in 
the woke of = cyclical snowshoe hare decline), the epecies 


Goes not recover but is permanently exztirpeted from the region. 


It wae not until 1976 thet the bobdcet’s plight was drought 
to the sttention of CITES meaberehip. Suddenly mindful of 
the inpect that the protection of chaetehs, leocperds, etc, 
wee having on the North American bobcet, they edded it to 
Appendix 2 of the Treaty. Theresfter the United States 
was obliged to be in possession of biological informetion 
showing ne hart to the sninal before allowing export. 


ESSA‘s initiel response to this new obligation wes quite proper. 
Sabcot export was benned pending the gathering of information 
on its etetus. The enbdsrgo, however reised en immeciate outcry 
from the mtate geome end fish egencies {whose coffers, 
incidentally, Rad ewetled’ _- from inéresead aeiek and higher 
fees eharged on trapping licenses--in AaRigena: the price of 

@ trepping lieense wae upped from $3.90 to $0200 in response 

to the bobcat benense) . Nor were orgenized trapping end 

fur intereats quiet in the expression ef thelr dinpleseure. 
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But the esbargo had a telling effect on pelt prices. They 
plummeted. Dollare paid at fur euctions and by widdlenen 
who purchese the take of local trappers #o declined thst 
interest in trepping bobcstse slso daspened. It appesred, 
then, thet the species would gain @ wuch needed reprieve 


Through the simple sechaniam cf en enbergo. 


But withir, monwhe the United Stetes scientific euthority 
revereed ituelf. Based en acant biological information, 
4t once arin permitted unlimited expert of bobcat sxing 
to any state thet would initiate » tegeing progrem. Pelt 
pricer shot up, once agein revemlirg that presaure er. the 


vobcat was inceed an ertifact of en ovaersess feshlen indvetry.s 


“+ de hard tc underetend ESS4‘s failure to obtain the required 
information or the bobcat's status, or, lacking this, ite 
unwillingress tc ber bobcat export. For despite » stetenert 
to thie corrittee ty Mr Stephen Boynton to the effect thet 

it fa not possible to obtein reliable populetion Informetion 
on botcets ery sors then on the slao sdundsnt redcit, suc 

{a not the case, Mr boyrtern's staterent faila at every level. 
The bedcat ja herdly sbundast, Though ite rerge be wlde, 

it is @ apersely distributed, top-of-the+ food-pyren!¢ sr inal 
wioee nut.ere ere low in reistionship to those of the rebtitec«c. 
or. @r.igal e*>se eburdence is grounied in the Bloiogiceal fact 
that i¢ sa positiones at the bese af the food pyrepid. 
Morecver, the @turta’¢ rebbit‘s population ia by nc @eere 


lepons. tie to certur, Cre technique used to otte:r @ dese-line 
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figure on rabbit density fe to repeatedly drive s particuler 
transect st dusk et s Get speed snd count the number of 
rebbite observed. Highly sophisticated etatiatical procedures 
can be used to project much. counts scrose wide srees of eisiler 
terrains 
Bobcats can be monitered by # number of techniques. Live 
trepping of a circumseribed area will revesl the average 
size of a home range used by one cat. This figure can te 
used to project botesat density in similar terrain elsewhere. 
Whenever 8 eampling of any euch terrain shows # lowered density 


of animals, the population can be assumed to be in-decline. 


Wildlife mansgers sre well versed in relieble techniques for 
censuBing animals, and the U.S. C urt hes granted the federal 
scientific suthoriity considerable discretion in determining 
the method by which bebceat estimstes be made. It was 


- surprising, therefore to heur testimony before this committee 


from Cerol Dinkine, sssietant ettorney General, suggesting 
otherwise. In referring to the court cease ks Dinkin defended 
ESSA's jmability to live up to tha-court imposed etendarda 
tating the agency hed inetesd “emphasized populetion trend 
information rather thar, specific jumbera> She thus implied 
that the court hed put en unressonable demand on ESSA by asking 
for “specific numbers." 

fo set the record straight, I should like to quote from the 
Appeale Court opinion, F,b 3, 1991, which directed ESSA to 
obtain reliable populetior information on the bobcatr 

“We do not Suggest thet the S¢ientific Authority aay dae -a 


no-detriment finding only upor. sore kine of head count of 
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animsls or some other method of measurement that, se 

@ prectical matter, would be virtually lapossible to make. 
411 the Scientific Authority ie required to ¢o is to have 

® repsonsbly sccurate estimate of the bobcat populetion 
before {t epkes s no-detrisent finding. The Scientific 
Authority hese considerable discretion to determine the 
method by which that estimste may be made end in evaluating 


its reliability." 


It 1s hard to fathomwny ESSA failed to accept its odligetion. 
It i6 to be hoped that the new scientific suthority (ICac} 


will perform its duties more effectively. 


Weanwhile, it should be o¥vious to this committee that the 
Endengered Species Act ought not be weekened in response 

to demands by those who would have eur wild aniaal populations 
regulated solely by the dictates of the marketplace. 

Ths purpose of the Endangered Species act is to pretect 
vulnersble life forme, not to ceter to interests thet wart 

to exploit these vuinereble life forms for money or sport. 

We, as ag netion, heave already lest an arrey of wonderful 
efestures once native te our ecil. No longer does the 

red wolf, the Easterr bison, the Caroline paracueet, the 

ivory tilled woocpecker, the black footed ferret, the dusky 
eperrow, the pacsenrer pigeon or the Arizons jaguar grace 

cur lerd. Our record cf etewardship leaves much to be desired. 
We cannct tring back what if rew lost for all ages, but 
we con preserve what still existe. Ard at this eleventh hour 
the overwhelmize re‘ority of the American people will suprort 
This ie no tire for compromises 


ws firm resolve te do just tiat- 


this ie = time for recommitment. 


1 trust this committee will perform to the best of ite ability 


end offer our nation @ strong Endengered Species act without 


weakening amendments. In so doing you will serve not only 
the quality of life cf future gereraticns of arericans, but 
the lone renge, mysteriou€, purposee of a manifold, abundent 


and wordrove retural world. 
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STATEMENT SUBMITTED BY THE SAFARI CLUB INTERNATIONAL 
FOR THE OVERSIGHT HEARINGS ON THE ENDANGERED SPECIES Act 
BEFORE THE SENATE SUBCOMMITTEE ON CNVIROUNENTAL POLLUTION 


ON DECEMBER 8 AND 10, 1981 


The Safari Club International ("SCI"} is a sportsman's group 
dedicated to the conservation of wildlife, the preservation of 
sport hunting and the protection of hunters’ rights. SCI repre- 
sents more than one million sportsmen ia that we are an organiza~ 
tion composed of local and regional membership chapters, associate 
members, and affiliates. SCI sincerely appreciates the oppor- 
tunity to present our views and proposals on the Endangered Species 
Act before this Subcommittee today. 

Sport hunting is not merely a sport, rather it is recognized 
as playing an immensely important and valuable role in effective 
wildlife conservation and management programs in the United States 
and abroad. It is not the sportsman who is a threat to wildlife 
Species. Rather, the dangers to wildlife are found in the con- 
tinuing loss of habitat and the illegal profit-seeking poacher 
wno has no regard for wildlife or the laws designed to conserve 
and protect such resources, 

The sport hunter is the true conservationist. We need not 
remind the Members of this Subcommittee that it has been the 
sportsmen of this nation who have provided more than $5 billicn 
over the years for wildlife conservation projects through the pur- 
chase of hunting and fishing licenses, permits, fees, and other 
private contributions. Moreover, wildlife conservation programs 


in many foreign nations are almost solely dependent upon the 
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revenues generated fram regulated hunting and safari opers*ions. 


"American sportsmen have traditionally 
suctplied the bulk and funds for wildlife con- 
servation efforts in the United States. The 
B.tuation is the same in Africa. If indi- 
visual African nations are to develop adequate 
conservation programs, they will undoubtably 
have to utilize funds provided by foreign hun- 
ters. [Sport hunting] will permit the African 
nations to continue to receive revenve from 
American sportsmen so that the nations can de~ 
velop and implement an adequate wildlife manage- 
went effort that will insure the long-term 
perpetuation of the resource.” U.R. Rep. No. 
96-661, Part i, 96th Cong., ist Sese. 18 (1979}. 


“the (House) Committee [on Merchant Marine 
and Fisheries] also recognizes that one of the 
major impediments to the development of an 
effective elephant management and habitat con- 
aervation program ig the absence of sufficient 
funds in African nations which have important 
and pressing human needs to satisfy. In order 
to assist these nations in generating funds 
for elephant conservation programs, and for 
controlling the trade in elephant products, 
the Committee apecifically exempted from the 
provisions of H.R. 4685 the importation of 
elephant tusks taken by sports hunters. The 
evidence presented to the Committee showed that 
in 1977, eporteamen took only 577 elephants. 

In this regard, it should be noted that Ian 
Parker estimated that approximately 65,000 
elephants die each year as 4 result of human 
antluences, including sport hunting. Other 
estimstes are much higher. The total take of 
577 elephants produced $784,750 in license fees 
and taxes, aimost all of which was waed in the 
affected countries’ conservation prajrans. 

The same 577 elephants contributed $9,079,156 
to the economies of the affected countries, an 
average of $14,173 per elephant.” H.R. Rep. 
No. 96-661, Part 1, 96th Cong., let Ses@. 13 (1979). 


The Sefori Club International] supporta the Endangered Species 


Act 28 an appropriate tool to conserve and protect wildlife resources. 


Yet, since sportsmen are conservationists and the purpose of 
the Endangered Species Act is to conserve wildlife resources, 
it would appear that the statute would be perfectly compatible 
with lawful activities by sportsmen to conduct and stimulate 
such conservation measures. Unfortunately, though, this is not 
always the case as the Endangered Species Act dees present some 
troublesome and unnecessarily complicating problems to sport 
hunters. Some of these situations have evolved into perplexing 
dilerras. Therefore, SCI welcomes this opportunity to present 
our recommendations to this Subcommittee in a sincere effort to 
correct and alleviate these concerns. 

As our first preference, SCI recommends amending the Endangered 
Species Act by limiting its scope.to_domestic_species. This is 
certainly a viable option in light of the tremendous success and 
effectiveness of the Convention on International Trade on Endan- 
gered Species of Wild Fauna and Flora ("CITES"). This option 
would eliminate much of the unnecessary overlapping and duplication 
of efforts. 

In the alternative, however, we have attached hereto, as 
part of our testimony, a number of proposed amendments which we 
respectfully request the Members of this Subcommittee to carefully 
consider during your legislative deliberations. Inasmuch as 
ho amending legislation to the Endangered Species Act has yet 
been introduced during this session of Congress, SCI will be pleased, 


after our analysis of the expected legislation, to submit additional 


590 


and revised recommendations to this Subcommittee in light thereo £. 
In some circles, it could be argued that the purposes of 

tof orctosed amendments might be better gatisfied in an admini- 

‘trative fashion. However, explicit recognition within the 

Indgancered Species Act itself will go much further to dispel 

w.¢@ o7nipresent paranoia among sportamen that their historical 

richt to lawfully hunt is threatened whenever a new or revised 


regulation or statute looms on the horizon. 
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ENDANGERED SPECIES ACT 
PROPOSED AMENDMENT NO, 2 


Amend 16 U.S.C. 1532{2) by striking the present text, and 
substitute therefor: 


"The term ‘commercial activity’ means all 
activities of industry and trade, including, but 
not limited to, the buying or selling of fish or 
wildlife or plants and activities conducted for 
the purpose of facilitating such buying and 
selling: Provided, however, That it does not 
include -- 

(A) exhibition of fish or wildlife 

or plants by museums or similar 

cultural or historical organiza- 

tions; or 

{B) lawful dealings of a sport 

hunter with a taxidermist, guide, 

outfitter, travel agent, or an 

airline." 


EXPLANATION 

The preposed amendment, which we hereby respectfully submit 
to this Subccmmittee, concerns the definition of the term 
“commercial activity.” 

It has been the longstanding policy of the Congress and the 
United States Department of the Interior to recognize oroperly 
that sport hunting does not constitute any commercial activity. 
Since the enactment of the Endangered Species Act, it has been 
determined that the “commercial*® aspects of a sporting hunt, such 
as the payment of an outfitter, guide, taxidermist, travel agent, 
or airline also do not constitute commercial activity. 

"The ‘commercial activity’ portion of 

Section 4{d}(l) [of the recently enacted Lacey 

Act Amendments of 1981] does not encompass the 

dealings of a hunter “ith his taxidermist. Such 

dealings clearly do not constitute a sale or 


Purchase of wildlife. Similarly, the dealings 
of a hunter with his travel agent or an airline 
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to arrange a trip for the acquisition of wild- 

life clearly does not constitute a sale or pur- 

chase of wildlife.” (5. Rep. No. 97-123, 97th 

Ting., ist Sess. 12 (1961) and H.R. Rep. No. 

2°-276, 97th Cong., let Sess, 21 (1981)). 

Tnis is algo reflected in Section 17.3 of the Endangered 
Srec:es Regulations in which the phrase "induatry or trade” ia 
defined oa the actual or intended transfer of wildlife from 
one person to another in puranit of gain or profit. That 
definition further defines the term “commercial activity” as 
set out in Section 3 of the Endangered Species Act. 

Thus, while the activities relating to sport hunting men- 
tioned above have been determined and are regarded to be inci« 
dental to the primary purpose of the hunt, and not to constitute 
commercial activity in the sense of the Act, the statute, it- 
sclf, has yet to incorporate such a distinction explicitly. 

Whenever a regulation or rule is proposed or promulgated, 
there is recurring confusion within the eport hunting community 
as to any possible new applicability of the term *commercial 
activity” to sport hunting. Such ambiguity in these rules and 
regulations necessitates Frequent requests by sportmmen and 
Bport hunting organizations for a clarification regarding any 
reference to that term. 

Since the proposed amendment 1@ perfectly im kine with the 


term "cormercial activity,” a8 it has been continuouely inter- 
preted by the Cungres@ and the Deparuncnt of Interior, the 
propesal a8 noncontroversisl, Aas an added safeguard, however, the 
word “lawful” has been included in the proposel in order to 


draw a very clear line between leyitimate and any possible 


allegal activity regarding sport hunting. 


ENDANGERED SPECIES ACT 
PROPCS IS AMENDMENT NO. 2 

acend 16 U.S.C. 1532(3) by striking the preser’ text after 
sne word "transplantation,® and substitute therefor: 

"...regulated sport hunting, and other 

regulated taking.” 

EXPLANATION 

At the time of enactment of the statute, regulated takings 
were recognized as a useful and acceptable means to relieve 
population pressures. Yet, sport hunting was not recognized 
explicitly as such a conservation tool even though regulated 
sport hunting is utilized commoniy as a means to protect and 
keep wildlife populations in check with their present habitat. 
Noreover, subsequent interpretations and policy determinations 
by the Department of Interior, as the Nation's principal con- 
servation agency, have lent recognition to regulated sport hunt- 
ing as an important wildlife conservation and management pro- 
gram. The purpose of the proposed amendment is to lend explicit 
and official recognition to the valuable role played by sport 
hunting as such a significant conservation tool. 

Moreover, the definition of the terms “conserve," “conserving,” 
and “conservation” in the statute makes a limited reference to 
relicving populaticn pressures. However, the statute does not 
lend proper recognition of regulated sport hunting as a stimulant 
to wildlife conservation efforts. 

In effect, if a resident wildlife species does not represent 


an economic or financial value to the landowner or farmer, then 


594 


that species may come to be vi. 7 as nothing more than vermin, 
and efforts could then be undertaken to remove the species 438 

it may threaten nearby agricultural operations. The economic 
benetit received from sport trophy hunting (and its fees) repre- 
sents the very incentive needed to persuade the landowner or 
farmer to manage the wildlife population and thereby protect 

the species from extermination in that area. In other words, 
Sport hunting benefits species by giving economic value which, 


in turn, stimulates conservation measures, 
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ENDANGERED SPECIES ACT 
PROPOSED AMENDMENT NO. 3 


Amend 16 U.S.C. 1532(10) by striking the present text and 
Zuostitute therefor: 


"The term ‘import’ means to land on, bring 
into, or introduce into, or attempt to land on, 
bring into, or introduce into, from any place 
not subject to the jurisdiction of the United 
States to any place Subject to the jurisdiction 
of the United States, whether or not such landing, 
bringing, or introduction constitutes an impor~- 
tation within the meaning of the customs laws 
of the United States; Provided, however, that 
the term ‘import’ shal] not include the transit 
or trans-shipment through any place subject to 
the jurisdiction of the United States of non- 
commercial shipments of sport hunting trophies of 
fish or wildlife lawfully exported from the 
country of origin or country of re-export and 
destined to a country where they may be lawfully 
received, while such sport hunting trophies 
remain in United States customs control." 


EXPLANATION 

Under the statute, the definition of the term “import” could 
be applied to movement of fish or wildlife or plants from Alaska 
(dawaii, Guam, ete.) to the contiguous United States because of 
the nonapplicability of United States Customs law. Such a 
broad definition was apparently intended to cover situations in 
which certain wildlife, such as fowl or swine, are brought into 
this country and an “importation” within the meaning of the United 
States customs laws does not occur until the wildlife has under- 
gone a quarantine period and has been cleared formally for entry 


by the U.S. Customs Service. (See S. Rep. No. 97-123, 97th Cong., 
lst Sess. 5 (1981)). 
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The proposed amendment would eliminate any possible 
misapplication and discrimination of the term “Yimport® to 
shipments from Alaska, etc. to the contiguous United States, 
while retaining the provision in the statute which provides 
for the quarantine importation periods in order to prevent 
outbreaks of disease, including Newcastles disease. 

Secondly, it had been the policy of the United States Fish 
and Wildlife Service, in cooperation with the United States 
Customs Service, to seize non-commercial foreign shipments of 
sport hunting trophies which were taken legally in the country 
of origin, exported legally from the country of origin or 
re-export, and destined to a country where such sport hunting 
trophies may be lawfully received and possessed, if such species 
was listed as “endangered” under the Endangered Speciesz Act. 

Such intransit foreign shipments through the United States had 
been considered to be in violation of the Endangered Species Act. 

Recently, however, in recognition of such accidental landings 
ef sport hunting trophies into the United States, the Department 
of the Interior issued new law enforcement directives which 
state that such non-commercial foreign shipments of sport hunting 
trophies of species listed as “endangered" under the Endangered 
Species Act intransit through the United States shall not be seized. 
{See Law Enforcement Hemoranda 88, U.S. Departnent of the Interior, 
Sept. 4, 1981}. 

The proposed amendment would incorporate the new law 
enforcement directive into the statute. A similar and almost 
identical provision presently exists under the regulations 
impler-enting the Convention on International Trade in Endan- 
raze2 Species of Wild Pauna and Flora {CITES Treaty). Under 
the proposed amendment, the right to inspection would be re- 


sained by the United States Fish and Wildlife Service. 


ENDANGERED SPECIES ACT 
PROPOSED AMENDMENT NO. 4 


Amend 16 U.S.C. 1533{e) by striking the present text and 
substitute therefor: 


"The Secretary may list any species ag an 
endangered species or a threatened species if 
such species so closely resembles in appearance, 
at the point in question, a species which haa been 
listed pursuant to this section: Provided, however, 
that -- 

(1) the best scientific and commercial 
data of such species available to him 

and after conagultation, as appropriate 

with the affected States, interested 

persons and organizations, other 
interested Federal agencies, and, in 
cooperation with the Secretary of State, 
with the country or countries in which 
such species concerned is normally 

found or whose citizens harvest such 
species on the high seas, demonstrates 
that enforcement personnel would have 
substantial difficulty in attempting 

to differentiate between the listed 

and unlisted species; 

(2) the effect of this substantial 
difficulty is an additional threat 
to an endangered or threatened species; 
(3) such treatment of such species 

will substantially facilitate the enforce- 

tent and further the policy of this 

chapter; and 

(4) no other means for training law 
enforcement personnel to differentiate 
between the species involved are 
reasonably available,” 


EXPLANATION 
Presently, there exists broad authority for the listing 
of species without documented regard to the true status of such 


species in question for no reason other than similarity of 


appearance. We do not object to listings for reason of similarity 
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cf apresrance provided that such listings are the result of 

s thorosgh examination of the actual status of the speciea in 
Teestion and ite documented impact upon the apecies already 
~-Sted. The proposed amendment regarding the listing of species 
ice reason of similarity of appearance would continue to allow 
such listings pursuant to an examination of the best available 
scientific and commercial data on the species and pursuant to 

a etudy of its documented and expected impact upon a apecies 
already listed. 

Moreover, it is reasonable to assume that the law enforcement 
Personnel authorized to enforce the provisions of the statute 
shonld be capable of differentiating among species, The statute 
should serve as an incentive for the United States Fiah and Wild- 
life Service to upgrade appropriately the training of its agents 
eo that they may be even more capable of making proper differentia- 
tions among species. Hence, the proposed amendment requires the 
Secretary to evaluate whether reasonable training methods ere 


avéilable which would obviste the listing of look-alike species. 
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ENDANGERED SPECIES ACT 
PROPOSED AMENDMENT NO. S 


Amend 16 U.S.C. 1538(b} (1) by atriking the present text 
and substitute therefor: 


"The provisions of this section shall not 
apply to any fish or wildlife held in captivity 
or in 4 controlled environment on December 28, 
1973, or on the effective date when such species 
of fish or wildlife is first listed by the Secre- 
tary pursuant to final regulation, if the pur- 
poses of such holding are not contrary to the 
purposes of this chapter; except that this sub- 
section shall not apply in the case of any fish 
or wildlife held in the course of a commercial 
activity. With respect to any act prohibited 
by this section which occurs after a period of 
180 days from December 28, 1973, or after a 
period of 180 days from the effective date of 
such first listing, as the case may be, there 
shall be a rebuttable presumption that the 
fish or wildlife involved in such act was not 
held in captivity or in a controlled environ-~ 
ment on December 286, 1973." 


EXPLANATION 

Presently, it is possible that an argument could be made 
that if a species is listed as “*endangered" under the Endangered 
Species Act for the First time in 1982, the prohibitions pursuant 
to Section 1536{a) of this title could apply to such species 
effective December 28, 1973 as opposed to the date of its actual 
first-time listing. Hence, the proposed amendment merely seeks to 
clarify the statute to ensure that it is consistent with notions 


of due process and the prohibition against ex post facto laws. 


ENDANGERED SPECIES ACT 
PROPOSED AMENDMENT NO. 6 

Amend 16 U.S.C. 1538 by adding new clause {b) (3): 

"Except a6 prohibited by subsection {c)(1}, 
nis section shall not apply to aport hunting 

srsphies of fish or wildlife taken lawfully 

as part of a conservation or management or 

culling program maintained for purposes not 

contrary to the purposes of this chapter; 

Provided, however, if such fish or wildlife is 

not subject to the provisions of subsection (c) (1) 

but ia listed as an endangered species pursuant 

to section 1533 of this title, then the provisions 

of this section shall apply to such fish or wild~ 

life, except as provided in section 1535(g) (2} 

and 1539 of this titie.* 

EXPLANATION 

At the present time, there are many wildlife species which 
are listed as “endangered" under the Endangered Species Act which 
May be legally taken by a sport hunter in the country of origin, 
and may be legally exported from the country of origin or the 
country of re-export, as part of a wildlife conservation, manage- 
ment or culling program. However, due to the listing of the species 
as "endangered" under the United States statute, any importation 
into the United States of the sport hunting trophies of such 
species is prohibited. 

Two examples of foreign spectes listed as “endangered” ynder 
the Endangered Species Act which may be legally taken as sport 
hunting trophies fram game-breeding ranches in South Africa are 


the bontebok antelope and the southern white rhinoceros. Recently, 


the "nited Statea Fish and Wildlife Service beaan a review procedure 
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of applications for the importation of sport hunting trophies 
ef both species. Provided such trophies were legally taken 
from the aggressive and highly successful breeding programs 
in South Africa, such permit applications are being approved. 
Moreover, the leopard is an example of anon-captive foreign 
Species which is listed as “endangered“ under the Endangered 
Species Act which may be legally taken as sport hunting 
trophies throughout many of the nations of sub-Saharan Africa. 

The proposed amendment gives recognition to the conservation 
effects of sport trophy hunting without impinging upon the 
international obligations of the United States under the Con- 
vention on International Trade in Endangered Species of Wild 
Fauna and Flora ("CITES Treaty"). In the case where a species 
is listed as “endangered” under the Endangered Species Act and 
is also listed under the CITES Treaty, ownership of a sport 
hunting trophy of such species would be restricted to instances 
where the proper permit pursuant to the regulations of the CITES 
Treaty has becn obtained. In the rare caSe where 4 species is 
listed as “endangered” under the Endangered Species Act but is 
not listed under the CITES Treaty, ownership of a sport hunting 
trophy of such species would be restricted to instances where 
the proper nermit has been obtained from the Secretary. 

In any event, in recognition of the valuable conservation 
effects of sport hunting, it is only legally taken sport hunting 


treshies which are involved. It is hoped that "h. effect oF the 


ENDANGEPED SPECIES ACT 
PROPOSED AMENOMENT NO. 7 

Amend 16 U.S.C. i538(c) by striking the present text 
and substitute therefor: 

*It is unlawful for any persor subject to 
the jurisdiction of the United States to attempt 
to conmic any offense defined in this section." 
EXPLANATION 

The propesed amendment would make the Endangered Species 
Act analagous to Section 3(a)}(5) of Public Law 97-79 (the Lacey 
Act Amencments of 1981) by deleting language on solicitation 
and causation as such provisions are unnecessarily repetitious 
of Section 2(b) of title 18, United States Code. 
frorcsed amendment would be to encourage foreign nations 
particularly to undertake aggressive wildlife management 


erforcs to stimulate conservation programs in those nations. 


ENDANGCRED SPECIES ACT 
FROFGSED AMENDMENT NO. @ 

Arend 16 U.S.C. 1540(a) (1) by striking the last sentence 
snere:r and substitute therefor: 

"...The court shall have jurisdiction to hear 
72 decide any guch action. In hearing such 
tion, the court sha)) have authority to review 
@ violation and the assessment of the civil 
enalty de novo.” 

EXPLANATION 

At the present time, the Endangered Species Act uses a 
substantial evidence rule but as the debate on Public Law 97-79 
{the Lacey Act Amendments of 1981) made clear, the Congress 
found merit in the position that the court should be able to 
make its own determination of fact. The purpose of the proposed 
amendrent is to conform the proceedings of civil penalty review 


in the Endangered Species Act to that section in Public Law 97-79, 
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December 15, 1981 


29900 Highway 20 
Fort Bragg, California 95437 


Hon, Jobm H. Chafee, Chairman 
Eevironaente) Pollution Subcomeittes 
Gevircnment and Public Works Committes 
Senate Cifice Building 

Washington, D.C, 20510 


MR THE PUBLIC RECORD ~ ENDANGERED SPECIES ACT CVERSICAT 
Dear Mr. Chafee and mambers of the Committee: 


As @ compervaticnist inwelved for many yeers now with emiangered epecias, | appreciate 
this opportunity to comment on the etrengths, shortcomings, and necessity of the Enjan- 
gered Species Act. 


da & lower of the diversity and wonder of the planetary lifeform, I commend the irndan- 
gered Specise Act ta you aa one of the best toole that we have for seving endangered, 
threatened, depleted, ani sensitive species + and preserving the diversity of species eo 
necessary for @ heelthy planetary ecosys tea. 


Bat the Endengered Specise Act goes farther than thie in ite value te everyens. We are 
beginning to realise thet habitat degradation so severe as to endanger cther lifeform 
points directly to the loss of habitat for the met endengered species of al] - hueankind. 


Like the proverbial canary in the coaleine, the belluhether woricings of the Endangered 
Species Act wern me all of hebitet degredaticn end coming disaster. Habitat degradation 
endextinction of som lifeforms carat be ignored ty others. We are all peseengers on 
speceship earth together, ani sre all necessary parta cf the web of life. 


In its moat besic function of woricing to preserve the life support syutem itself, the En- 
dangered Species Act needs to te atrengthened, mot weakened. 


I¢ eeeme clear that the review, eveluation, strengthening, ami reautherisation of the bepic 
goals and purposes, and implementing procedures, of tha Act are too important to be left 

to the vagarisa of federal agency politice. The current dissatrous envirormental policiss, 
and lack of respect for life, ceming frrm the highest levels of the present Department of 
thea Interior provide an outstanding exsepls of this. 


Accardingly, I would like te urge the Congress te maintain ite Briengered Species act 
oversight responsibilities, ani all members of the Senate Envirvnment and Publis Works 
Committee to work for reauthorisation and etrengttwning of this vitally important lege 
isjation. 


Thank you for your considerstion. 


Ron Guenther 
Sierra Club - Maxdwood Chapter Brecutire Committee 
Mendocino Envircnment Center - Board of Directors 


Copies ta! Senstor Alan Cranston 
Senetor 5.1. Rayskswa 
Rep. Don He Clausen 
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Dec. 1h, 1981 


Hon. John H. Chafee, Chairman 

Environmental Pollution Subcommittee 

Environment and Public Worke 
Committees 

Senate Office Buildings 

Wastington, D, C, 20510 


For the Record of the Hearing on the ered 
Tes Act. 


Dear a. Chairmant 


Tt 10 our sincere hope that the Endangered Speciss 
Act will remain intact, and will contime to function but in a 
mech more efficient manner than it haa in the past. 


In view of the tragic and threatening conditions with 
which so many of the speciea are now fated, we are unquestiere 
ably in need of strict supervision and a dedicated enforcement of 
the rules and regulations contained in this axcellant Law. 


We sincerely suggest that ress review and appraise 
the needs far improving snd strengthening Endangered Species 
Act, plua recognizing the imperative necessity for more atrict 
and dedicated implenentation, 

Thanking you for your kind ettantion, we are, 

Sincerely, 

. Be ee 5B, 
4833 Castle Rd 
le Canada, Calif. 91012 
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THE ECONOMICS OF RED-CecnADED worl COMER MANAGEMENT 


GEORGE A. GEHRKEN, Union Camp Corporation, Savannah, Georgia 31402 


Non-Game & Endangered Wildlife Symposium 
Athens, Georgia 
August 13 & 14, 1981 


Abstract: The management of two hundred acres of site quality 60, 60-80 
year-old loblolly pine, 60 sq/ft. (5.7 M¢) basal area per acre, is projected 
for 2 75-year imperfect rotation for Red-cockaded Hondnsevens: The same 
stand is managed for 75 years in three 25-year rotations. (The long 


rotation yields $115.00 less per acre per year). ($284. hectare//year). 


To assist persons and organizations interested in Red-cockaded 
woodpecker (Picoides borealis) management, this information is being 
Presented. Many articles have been written on the management of this 
unique woodpecker. However, information is lacking in the literature 
concerning the cost of managing a timber stand for this bird. This 
endangered species can survive only where long rotation pine forest 
management is practiced. The paper will compare the income generated 
from the required long rotation with the income expected from even-age 
short rotation forest management. 

The 75-year imperfect rotation used is based upon the management 
sugge.:icns of the National Recovery Team for the Red-cockaded Woodpecker, 
Hooper, Robinson and Jackson (1980) and USDA Forest Service Wildlife 
Management Handbook (1978 Amended). This rotation for the Red-cockaded 
Woudpecker is designed to produce the maximum income while still providing 
adequate habitat for the bird. 

I wish to acknowledge the assistance and council of J. G. Hamner, 

H. L. Holbrook, C. T. Johnson, and C. D. Roberts in the preparation of 
this paper. Without their help, the paper would have been an impossibility. 

To compare the income produced by managing pine timberland for Red- 

cockaded Woodpeckers and short rotation forest management, the following 


assumptions are made: 
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A colony of woodpeckers is living on a 200-acre [80.9-hectare} upland 
tract of 60-BD year old loblolly pine {Pinus taeda}. The site quality 
of this tract +s 60 (at 25 years), the basal area is 60 sq. ft. per acre 
(14.1 Sq. M. per hectare), 

By the use of a flight corridor system and the Schematic diagram 

(Fig. 1), the foraging area, recruitment stand, end colony site can 

be connected throughéut the entire rotation. 

The stumpage price begins at $75 a cord {$20.60 N°} sawtimber, $45 
accord (12.41 4) chipping saw material and $20 a cord (5.5 H) for 
Pulpwood. These prices wil) increase 5% per year, 

The taxes will begin at $2.50 an acre/year ($6.18 a hectare/year) and 
management costs will be $4.00 an acre/year ($9.88 a hectare/year). 
Both wilt increase 3% per year. 

All income will be invested at 5% interest compounded annually. 

The timber stands wil} grow at 1.B cords/acre (16.1 hectare) 3-25 


years, 750 stems/acre, and 1.5 cords/acre (13.4 3 


‘hectares 1-35 years 
5ON stems/acre) as in Smalley and Bailey (1974). Subsenvent growth rates 
are set at .5 cords/acre (4.5 > /hectare) 35-60 years; and .2 coras/acre 
(t.8 /nectare) der year for 60 years and older. 

The initial price for wood clear cut from the mature stands will 

be $70.00/cord because there will be a smal) amount of pulpwood 

in tops and odd trees. The initial price for the Tignt thinnings, 

2.5 cords/acre in the mature stand.will be $45.00/cord. The price 

for stumpage in the sma}l 15-year-old pines will be $20/cord. The 
initia? price for heavy thinnings (20 cd/acre) in the 35-year-old 
Stands witl be $45/c¢. The heavy thinnings 55 years and older 

will be $70/cord. The initial cost of regenerating the timberland 


wil) be $100 acre ($247.10 hectare) and increasing 3% per year. 


The presence of the colony is assumed to be in stand D (Fig. 1} 
and that stand will be used for the recruitment area until stand A 
reaches 60 years of age. 

The forest management plan (Fig. 2) consists of clear cutting A, 
and thinning 8, C, & D at year 0; then site preparing and planting A 
during that year with S00 stems/acre. Quring the 15th year a thinning 
of stand A, 3 cords/acre is made. During the 20th year stand 6 is clear 
cut and planted. During the 35th year of the rotation, the thinning of 
stands A, B, and D is in order, Stand C is clear cut and planted in 
the 40th year. During year 55, stands A, B, end C are thinned, During 
the 60th year, thirty acres of stand BD is clear cut and planted; the 
recruitment stand is moved from D to A, The next harvest $$ in year 
75 when the old colony stand D of 20 acres will be cut along with 30 
écres of stand &. Stands B and € will be thinned at this time. Care 
must be taken to connect the colony site with corridors to B and D. 

The management plan for the short rotation includes clear cutting 
the entire tract, preparing the site and planting 750 stems of leblotly 
tine pe- acre. The growth cf ..6 cords/acre is frojecced to Le one-nall 
pulpwood and half chipping saw or $32.50/cord and 45.9 cords/acre. (1) 
This rotation is completed three times during the 75 years. 

Selling the timber and investing the income for the 7$-year rotation 
yields $28,992,648 . This entire area is regenerated and still supporting 
a colony of Red-cockaded woodpeckers. For detailed calculations, see Appendix 1. 

The short rotation yielded $46,363,033 or $17,370,385 more. 

To subsidize the Jong rotation sufficiently to equal the short 
rotation income would require an investment of $22,957 6 year at 5% 
interest or $195.00 per acre annually, (S284, nectare/year} 


(1) All peeled cubic volumes from Sua they and Bailey are converted to 
standard cords by dividing by 75 ft +/cord. 
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It is difficult to visualize that it costs $115 per acre or about 
$3,826 per bird annually to manage for Red-cockaded Woodpeckers. The 
Primary reason for this hugh cost is the $1,925 tied up in an acre of 
mature timber, The annual income from this amount of money at five percent 
interest is $96.25. The secondary reason for this cost is that an old 
Stand sixty years old and older grows at approximately 0.2 cords per 
acre per year (allowing for trpected mortality) while a young stand 
grows at the rate of 1.5 to 1.8 cords/acre per year. This paper does 
not recommend Jong or short rotations. The objectives of the timberland 


Qwner generally dictate the forest management practice utilized, 


Literature cited 


Hooper, R. G., A. F. Robinson, Jr, and J, A. Jackson, 1980, The red-cockaded 
woodpecker: Notes an life history and management, U.5.0.A., Forest Service, 
Atlanta, GA. 8 pp. 


Snatley. G@ W. and Rk. Falley, 2972. Yield trbles and stand structure for 
loblolly pine plantations in Tennessee, Alabama, and Georgia hightands, 
U.S.D.A. Forest Service Experiment Station. New Orteans, LA. 8&1 pp. 


U.S.D.A, Forest Service, 1978 AMEND. Wildlife habitat management handbook, 
Atlanta, GA. 189 pp. 
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FIGURE 1 
- 200 Acre Loblolly Pine 
60-80 yr., 60 ft@/A, S. 0. 60 


27.5 C/A 


FIGURE 2 


MANAGEMENT SCHEDULE FOR 
RED-COCKADED WOODPECKER TIMBER ROTATION 
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Weyerhaeuser Company 


Tacoma, Washington 06477 
{206} 824-2345 


November 25, 1981 


Robert L. Carlton . 

National Forest Products Association 
1619 Massachusetts Avenue, N. Ww, 
Washington, DB. C. 20036 


Dear Mr. Carlton: 


Two aspects of the Endangered Species Act have measurably impacted 
Weyerhaeuser Company timberland operations. 


The first impact is the “multiplier” effect of the federal program 
encouraging additional local legistation through the active promotion and 
funding of State endangered spectes programs, Weyerhaeuser timber lands 
are located primarily in seven states, all of which have programs provid- 
ing general wildlife protection at least four of which have specific 
endangered species programs, and three of which have endangered species 
agreement with the U.S. Fish and Wildlife Service, Though the federal 

act does not specifically requlate most activities on nonfederal lands, 
assumption has developed in the attitudes of many that any state and local 
government has not only that right but that responsibility. Increasingly 
the tenets of the Act are reflected in State and jocal programs and policies 
having far broader application than originally intended. 


The second impact arises from the ambiguity in the definition of the term 
“taking." The recently issued requlations "taking” endorse the concept 
that habitat modification which impairs essential behavioral patterns 
(vreeding, feeding, and sheltering) results in the actual death or injury 
to a listed species. The Company certainly has no desire to willfully 
destroy a threatened or endangered species. However our normal business 
practices necessarily do cause 4a vegetaLive change, which may leave us open 
to accusations focusing on habitat modification. Although we do not agree 
that otherwise legitimate private land use activities canstitute a “taking”, 
tn prevent possible recriminations we have imposed voluntaryrestrictions on 
nur operations to protect known nesting sites at quite a cost to us, 


In our Western Regions, most of our efforts have becn directed at protect- 
ing the nests and nesting sites of Bald Eagles. Jo date this has amounted 
to: 


Oregon - 65 nests 
within 31 nesting sites 
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Washington - 15 nests 
within 10 nesting sites 


These nesting sites can range from 3 to 40 acres and involve @ature-to- 
old growth timber. At this point we have 900 acres set aside for Bald 
Eagle nesting sites and these acres are growing. At estimated timber 
values this is a minimum cost of $9 million in unharvested Cimber, Man- 
agement costs entail at least 1.0 man years/year and operational costs 
include the difficulty af legging around a leave block 45 well as the 
additional effort to coordinate the logical. timing of harvest with the 
biological patterns of a species. im our southern regions we have ident- 
ified 22 colonies of Red Cockaded Woodpecker. 155 acres are reserved or 
about $415,000 of lost value. In addition approximately FOO man-days are 
necessary in the program administration, 


Legftslative changes can serve to alleviate the second, and more serious, 

of these impacts, The Act should define “taking” to be more consistent 

with the historia] interpretation of the term: intentional death or 

injury directly to living specimens of listed species. The inclusion of 

tne word “actual*® before “kilis or injures* in the Fish B wiidlife Service's 
definition $s an improvenent in the wording but ambiguities remain; for 
example, at what level is an essential behavioral pattern significartl 
impatred? Clarffication tn the language of the Act would Serve ta lessen 
the burden of protection for private landowmers while still retaining the 
Act's intentions. 


J wre win 


John McMahon 
dh 
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Wickes Forest Industries 


A Oeertsam of Tha Warten Cormaretnin 


+ 
+. 0. $01 Wi SOANSPYLLE 4NO aN 
THEPKOOd (me) SIN 


November 25, 1981 


Mr. Robert L. Cartton 

National Forest Products Association 
1619 Massachusetts Avenue N.W, » 
Washington D.C. 20036 


Dear Mr. Carlton; 


{In response to your request for comments on haw the Endangered Species 
Act is having an adverse impact on the Forest Industries, | have two 
recent examples on the Wezperce National Forest: 


1, Appeal of Decision to Build Jersey Jack Road in August 1987 : 

by OS. Grim and Mterventton 6 fas i e Federation and 
the Idaho Environmental Counci]. The Statement of Reasons 
submitted claimed the dectsion by the Forest Service violates 
the Endangered Species Act. It claims that the action will have 
detrimental effects upon critical habitat for both Grizzly Bears 
and the Rocky Mountain Grey Wolf. Except for statements from 
one of the environmentalists supporting the action that he has 
seen both species within the area, we know of no one who has 
ever seen either of these animals within the area in question. 


The appeal has already had an adverse impact on the loca} 
economy. The Forest Service lost a $1,200,000.00 appropriation 
to build this road in 198] and 1982. Idaho County has already 
been seriously affected by the current depressed lumber market. 
This action eliminated financing for some much needed employment 
tn the County. 


The appellants state that the Forest Service has inadequately 
assessed the impact of the proposed timber sale upon endangered 
and threatened species. They base this upon the assumption 
that there may be bald eagles, peregrine falcons, and grey 
wolves in the area. 


These appeals will have adverse effects upon the local economy, 
They wil] threaten and delay a continuous and dependable timber 
sale program on the Nezperce National Forest. The communities 
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of Srancevil’e, @aigisas. Evk City, Xonsk7a, and Caw'an gre 
qedendent woos timber fram the Nezerce Nathinai forest for 
tne’e ecsnam’: ex*sStence. W's in tnese communities direccl yp 
emo 4y adoraximately 3060 ta 600 loqgers and a ‘workers, anc 
Ornette tadteect ampiqymant te an addi tinal 190) te 120) 

seng’@ ta these communities. Enviranmencal groues have 
threatened to 20ceai every ornoosed encry fnta te mary URE TI 
nad 65s e°e@as cn che Sezperce Nat‘cnal Forest. 


"he ircargered Scec‘es Act 1s op'y ame of the seny Federal! laws wsext 
by ony-rcemertal gr-cuts to threaten and delay orterly develsoment. of 
Wat‘siai Forest lancs. unfortunately, tne real victims af their 
act"Ons are the comMON working wen ant hos cegencents, county sche? 
ard ecae Judges, ard the cura” eccncmy stepencent uoon Saticnal Forest 
sneer for thelr economic survival. 


Very truly yours, 


ae or td 
\ 


: 
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June 25, L981 


Nr. Mobert L. Carleon 

Hatiowl forest Products Association 

1¢19 “asgochuseatts Avenue, mM 4 
Vasnineton, D.C. 200% 


Hear Dob: . 


In reference to your June 8 mom on draft sucrestions for changes to the 
Endanrered Spacias Act and the Eagle Protection Act, I have some cormnte. 


Cancrally, I have no problems vith the channes oe proposed. Particularly 
dnmortant is the suscarted change in the “harase” clauie 10,12. I auspect 
there may he some enforcanrnt problema involved fn determining “{ntentional™ 
or “unintentional” rarcsement. 


fRevistons regarding critical hahitat desirnation (426.92 and 424.22f) and 
comsensation for financial lossce (53.12) are coed and atdrese some of the 
trobtens ve have to deal with in this part of the country, 


Most people view the Endansered Srceies Act os aprlyine only to federal 
landa, “ovever, the ESA direcely affects private lands to the extent that 
we depend upon access scross federal lands to {nterminsled inholdings. 


To date, accese has not been denied to Company lands solely becaumc of 
endingered spectes. Hovever, the procens hae been delayed considerably 
Beeause: 


1} te are forced to devalop lon, ranve resource tranatenent plans 
for areat supporting threatened and ondanjzered species on short notice 
without tte bencfit of accurate wildlife or timber nanarensnt data. If 
these data become available et a later date and indteate that the plen 
must be revised, extensive inter-azency coordination trvolving, yet anothet 
Section 7 consultation must be attempred, 


2) Situations fovolvtng Conpony aceens reqveste ecross federel lands 
sbuppetting threatened or endangered specica are cotronly referred to a 
third agency (USFHS} for Section ? coneultation. Usually a “Jeopardy” 
opinion is rendered and, becsuse the USFWS dn some-hat far romoved From 
the area, sungested altornatives ate often neither prudecat nor reasonable. 


These concerns may not be possible to addrean in the prerosed revisiona, 
hut you say keep therm in mind, 


Sincerely, 


Lorio L. Hicka 
Wildlife Biologist 


TET. 
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Statement 
of 


ROBERT O. WAUNER 


on behalf af the 


AMERICAN ASSOCLATION OF ZOOLOGICAL (ARKS AND AQUAKTUMS 


in connection with 


Hearings on the Lodangered Species Act oF POTS 
before the 
SUBCOMMITTEL ON LAVIRONMINTAL POLLUTION 


of the 


COMMITIFE ON LSVERONSI AT AND PUBLIC WORKS 


Woshinpgten, Dou. 


10 December Pal 
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Mr. Chairman, my name is Aobert 0. Wagner. 1 am the Executive Director of 
the American Association of Zoological Parks und Aquariums (AAZPA) and am appreciative 
of this opportunity to present comments on the Endangered Species Act of 1973 in behalf 
of the Association’s Board of Directors and our membership. 

The American Association of Zoological Parks and Aquariums is the largest pro- 
fessional zoological park and aquarium organization in the world. AAZPA represents 
Virtually every major coological park, aquarium, wiidlife park and occunarium on the 
North American continent and the vast majority of the professional staff members 
employed therein, AAZPA also represents and is the official spokesman for nearly 
300,000 members of various zoological park and aquarium support organizations that 
offer assistance to zoological facilities in their communities. Collectively, zoos 
and aquariums in this country annually play host to more than 100,000,000 visitors. 
As such, they draw more visitors than a1! forms of professional sports combined. 

Most of our member institutions have excellent educationat programs which provide 
information on the plight of the growing number of endangered species with which we 


share this planet. Because of this, our members provide an important service ta the gen- 


eral public in behalf of wildlife. We believe that animals displayed in a proper 
environment in captivity can act as ambassadors for their wild counterparts, This is 


especially true if the enclosure ix arranged in a munner to reflect at least # portion 


of the anima)'s wild habitat and is supported by carefully selected educational materials. 


We accept the responsibility that is ours in providing santuarics for some of the world's 


most endangered and threatened species, Indecd, there are some endangered species whose 


continued existence is in the hands of staff members of zoological parks and aquariums. 
During the annual Board of Mirectors meeting of the American Association of 
Zoologica! Parks and Aquariums recently held in New Orleans, Louisiana, she Board voted 
unanimously that the Association do all that jt can to suppert the Endangered Species 
Act and to maintain the integrity of this landmark legislation, As the Association's 


chief operating officer, tam pred of our Board of Directors’ position on thix matter, 
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In checking the record of the AACPA regarding testimony during many Congressional 
hearings since the passage of the Endangered Specics Act, | found that in every instaace 
the Astociatton supported the Congressjonay intent im the passage of that Act. The 
record also reflects that ASIPA has testified many times upon problems the Associatiom’s 
members were having with various regulatory schemex promulgated by the Nepartment of 
Jaterior aml its Vist and Witdtete Service. Foam very pleased with the peopress that 
has been exidenced by the Fish & Miidlife Service, especially its Federal Wildlife 
Permit Gffice, in responding to the concerns expressed by the Association im behalf of 
its members. 

There is no doubt that the Endangered Species Act wall come under substantial 
attach during the reauthorization hearings to be held early next year. Undoubtedly, 

a vast pumber of amendments will be offered, and sost of them will be attempts by 
users of endangered and threatened species to weaken various sections of the Act. The 
pressure that will be brought to bear on members of the United States Congress will 

be formidable. Our Assocration urges Congress to do all ehat it can to cast astde the 
cries of the special interest groups aml to vigoroms|y maintain the compicte integrity 
of the Endangered Spevics Act. Yow will bear of some isalsted iastances im which the 
Act has caused problems, but I also believe you will hear from @any individuals and 
Organizations testifying how the Act has been effertive in providing protection to the 
Browing bist of endangered and threatened wildJife and the dwindling habitat avartavle 
to then. 

The number of wildlife specigens imported into this country 15 staggering. It 
is estimated that the value of legally ampported wildiife and uslditfe products into 
the Umated States exceeds $330 giilion annucily. Please keep in @ind that the value 
of such wildlife 3s ordinacily representative of a mere Fraction of the refail value, 
ft can be assumed that the estimated $330 miltion sholesale value would grow to con- 
siderably more than $060 million retail, if not as mich as @ billion dollars! [mport 


records reflect that during 19°79, the pet industry imported ncarty a half mithion tage 
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birds, almost 156 million tropica) fish and approximately a million live reptiles. 
Any weakening of the enforcement provisions of the Cndangered Species Act will 
undoubtedly cause these figures to rise rapidiy. 

During the reauthorizatian hearings, AAZPA will urge the United States Congress 
fo stroogthen the cromiaak peauty provisions in the Vndadgercd Species Act toe bring 
them in Jine with the recently passed amendments to the Lacey Act. AAZPA strongly 
supported the Lacey Act amendments and believes that the extant criminal penalty pro- 
visions of the Endangered Species Act ure entirely too weak to thwart illegal trade 
in protected wildlife. 

The American Association of Zoological Parks and Aquariums has joined a Washington- 
dased coalition of environmental orgunizations whose mrjor thrust will be to provide 
festimony during the rewuthorization hearings on the badongemnt Species Act and te be 
certain that the Act's extant provisions are maintuined or strengthened. 

Mr. Chairman and members of the Subcommittee on Environmental Poliution, the 
AACPA 15 pleased that you have organized these hearings to provide you with views as 
to the impact of the Endangered Species Act from organizutions such as ours. Tt 
respectfully request that these comments in behalf of AAZVA be included in the record. 


Thank you again for this oppartunity, 


The Hon. Jomn B. Chafee, Charman 
Environmental Pollution Subcommittee 
Environment and Public works Committee 
Senate Office Buriding 

Washington, BD. C. 20510 


RE: FORTHE HEARING RECORD - EXCANGESED SPECIES ACT 


Oear Senator Chafee: 


WYOMING ADVOCATES FOR ANIMALS seeks to place its comments on recard 
for tne hearings for the ENDANGERED SPECIES ACT. 


WAFA feels the necessity of retaining and reauthorizing the Endanered 
Species Act is Gbvious, but enlarges on the theme that it needs re- 
evauuation to be sure it is not weakened or eroded to the point of 
mo value. Any effart to implement weakening amendments would be a 
disaster, 


A healty ecosystem benefits not, only the life forms for which the 
Endangered Species Act expresses concem, but it benefits mankind as 
well. A healthy ecosystem is a must. There can be no more positive 
Statement than that. 


It is perhacs time for Congress to take another Look at whether or not 
it shouid implement the Act instead of the U. S. Fish and Wildlife 
Service, which agency appears samewhat reluctant to vigorously imple- 
ment the Act in all its ramifications. 


Some regulations, particularly Section 7 of the Endangered Species Act, 
have not been praomulaged and should be without further delay. 
Continued exphasis must be placed before the camtry and indeed the 
Test of the planet that vanishing life forms am loss of diversity 

is something which camot be owmtenanced. It, the Act, has lessened 
the impact an critical species, Dut not to the extent it should. 


Please send to WAFA a copy of the Record. and thank you for incliuiing 


our comments. 
Seeenly : wee 


weanucs : ; 
Mrs.) Jeannine R. ae 
President 
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FO BOI 77 
MattlO#D CONNECTICUT Dell 
120]! coe oF) 
SORE CAGHETTA 
SCT PEROE NT 
PEC LILAR Ade DOT Ok Coie March bs 1982 


The Hon. John H. Chafee 

Subcommittee on Environmental Pollution 
Committee on Environment and Public Works 
Tirksen Senate Office Building 
Washington, D.C. 20510 


Dear Mr. Chairman; 


Although Northeast Utilities did not have the opportunity 

to testify on the reauthorization of the Endangered Species 
Act, Public Law 93-205, at your subcommittee's recent hearing, 
I did send you by letter dated December 30, 1981, a copy af 
certain comments we had prepared on the Act for submission to 
the Fish and Wildlife Service. 


I am now enclosing a copy of testimony we propose to give before 
the Subcommittee on Fisheries and Wildlife Conservation and the 
Environment of the Committee on Merchant Marine and Fisheries 

of the House of Representatives. 


We would appreciate having this testimony entered into the 
record of the Senate proceedings, if possible, and considered 
in any deliberations of your subcommittee. 


Very truly yours, 
L PARK. 
aan’ 


JPC tds 
Enclosures 
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TESTIMONY OF 

DR. JOHN P. CAGNETTA 

VICE PRESIDENT, NUCLEAR AND ENVIRONMENTAL ENGINEERING 
NORTHEAST UTILITIES 

BEFORE THE 

SUBCOMMITTEE ON FISHERIES AND WILDLIFE CONSERVATION 

AND THE ENVIRONMENT 
COMMITTEE ON MERCHANT MARINE AND FISHERIES 


U.S. HOUSE OF REPRESENTATIVES 


March 6, 1982 
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Introduction 


Mr. Chairman, I want to thank you and the members of the 
Subcommittee for the opportunity to testify today regarding the 
reauthorization of the Endangered Species Act. My name is Dr. 
John P. Cagnetta and I am Vice President of the Nuclear and 
Environmental Division of Northeast Utilities. I am responsible 
for the direction and supervision of Northeast Utilities’ 
nuclear engineering and environmental programs, including the 
environmental programs for all of our nuclear, fossil and hydro- 


electric power plants under construction and in operation. 


One of the environmental programs which I oversee includes 
the most successful fish passage facility for shad and salmon on 
the Atlantic seacoast. That facility, and some of Northeast 
Utilities' other successful environmental programs, are 


described more fully in an attachment to my testimony. 


Northeast Utilities is the parent company of The Connecticut 
Light and Power Company, The Hartford Electric Light Company, 
Western Massachusetts Electric Company and Holyoke Water Power 
Company. The system furnishes electric service to approximately 
one million customers in Connecticut and western Massachusetts 


and retail gas service to approximately 150,000 customers in 
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Connecticut. The companies of the NU system own appronmimately 
5,600 MW of generating capacity located in Connecticut, 
Massachusetts, New Hampshire, Vermont and Maine, including 
approximately 2,000 MW of nuclear capacity, 2,6C0 MW of fossil 


capacity and 1,200 MW of hydro-electric capacity. 


I am here today to propose a single clarification to the 
Endangered Species Act. This clarification would remove a 
troublesome cantradiction from the Act. That contradictian, 
which is found in Sections 7 and 9, became evident to Northeast 
Utilities during the Licensing activities for a proposed power 
piant. 

The "Double jeopardy” 


The Problem: Risk Under Section 3 


Section 7 provides for a consultation process between 
fede'2z1 esencies prior to any federal action that might affect 
the continued existence of an endangered or threatened species 
rz the critical habitat of such species. Hawever, a favorable 
te. zteltation under Section 7 does not insure that a project will 


Freoceed witho.t further risk under the Act. 


Under present law, even if the Secretary of the Interior or 
the Secretary of Commerse has issued a "no jecpardy” opinion 
regarding a proposed pro ett, the permit applicant proceeds at 


his peril. A favorable consultation under Section 7 does not 
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free the applicant from the strict prohibitions of Section 9 of 
the Act. Section 9, which prohibits the "taking" of any 
endangered species, operates independently of Section 7. Under 
a literal reading of Section 9, an accidental taking of one egg 
or larva of an endangered species could be treated as a 
violation of Section 9, regardless of the outcome of the Section 
7 consultation. The mere possibility that a court might 
interpret Section 9 in this manner may be enough to prevent the 
appplicant from proceeding at all with its project. In effect, 
the concern raised by Section 9 renders Section 7 procedures 


meaningless. 


The Remedy 


The remedy for this statutory contradiction would be to 
clarify the Act to provide tne any action taken in accordance 
with an opinion rendered by the Secretary in a Section 7 
consultation would be exempt from the prohibitions in Section 
9. Later in my testimony I will suggest language that we 


believe would accomplish this goal. 


Our Experience with the Act: The Montague Project 


I am here today to describe an example of the problems 
caused by the lack of coordination between Section 7 and Section 


9. This example is based upon a series of incidents that 
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occurred when Northeast Utilities and other New England 
utilities were planning the construction of m nuclear power 


plant near the Connecticut River in Montague, Massachusetts. 


Northeast Utilities had applied to the Nuclear Requlatory 
Commission ("NRC") under the Atomic Energy Act for construction 
permits for the plant. We had also applied to the Environmental 
Protection Agency ("EPA") under the Clean Water Act for a 
discharge permit and for approval of the location and deaign of 
the makeup watar intake structure. Although the NRC nominally 
has jurisdiction over aquatic impacts under the National 
Environmental Policy Act, in practice it defers largely to EPA's 
analysiea. Under procedures of the NRC which are designed to 
inform applicants as early as possible of the suitability of 
proposed nmuciear sites, we had also applied to the NRC for an 
@arly "site suitability” ruling. We had hoped to obtain a 
definitive finding from all of the agencies having jurisdiction 
that the Montague site waa an acceptable site from an 


environmental point of view. 


The makeup water intake structure for the Montague plant was 
to be located on the Holyoke Pool of the Connecticut River. 
During our aquatic atudies, it wes determined that the Shortnose 
Sturgeon was present in the Holyoke Pool. Thia species has been 
On the endangered species list since 1967. However, the plant 


Was to be built with cooling towers and other equipment which 
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would employ state of the art technology to minimize impact on 
the river, and we believed that it was very unlikely that there 


would be any adverse effect on the Shortnose Sturgeon population. 


Nevertheless, early in its review of our application under 
the Clean Water Act, EPA began to develop the troublesome 
position that brings us here today. While we disagree with the 
position taken by EPA in the Montague proceeding, we recognize 
that EPA's position was the product of a good-faith effort to 
administer a statute which, by its own terms, absolutely 


prohibits "takings." 


The application was being reviewed by the Power Plant Review 
Group based at the EPA's Region I office in Boston. In 1977, 
the Power Plant Review Group sent the Montague applicants a 


letter containing the following statement: 


The Power Plant Review Group has 
recommended that EPA disallow any intake 
structure in the Holyoke Pool, pursuant 
to EPA's responsibilities under the 
National Environmental Policy Act, 42 
U.S.C. § 4321 et seq., and the 
Endangered Species Act, 16 U.S.C. §1531 
et_seq., because of the potential 

impact that an intake structure would 
have on the Shortnose Sturgeon. Since 
this species is on the endangered list, 
EPA cannot issue a permit authorizing 
the taking of the species. If the 
applicant opposes this recommendation, 

a detailed showing of proof that no 
sturgeon (adult, larvae, or eggs) will 
be taken as a result of the operation of 


the proposed intake structure is 
required (emphasis added). 
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This position was reiterated in a letter sent to the 
Montague applicants in 1978 which contained the following 


statement: 


Concerning the possibility of Shortnose 
Sturgeon mortalities, 1% im still the 
power plant review group's position that 
no intake structure can be allowed in 
the Holyoke pool because of predictable 
e99 and larvae entrainment. This 
question has been certified to EPA's 
Office of General Counse! for advice. 


The “certification” referred to in the EPA letter was 
actually a request for an advisory ruling from EPA's Office of 
General Counss! in Washington on the applicability of the Act to 
EPA permit determinetions. In a later letter to the Montague 
applicants, the Region |] Office of EPA indicated that tha 
question on which it was seeking the advisory ruling was as 


followe: 


Must EPA, in making 316(b} and other 
NFLES determinations for the Montaque 
facility, @ new source, refuse to 
license the facility at the proposed 
location if the Agency concludes that 
licensing the proposed activities will 
result in the taking of Shortnopse 
Sturgeon, an endangered species? The 
l1gsue is whether @ predictable reduction 
in an endangered species caused by an 
intake structure constitutes a "taking* 
under the Endangered Speciea Act and 
further, whether the “tCaking" 
Prohibition an the Act applies to EPA's 
Ppermiting action here. I am requesting 
your opinion because auch an 
interpretation haa implications for 
Siting of facilities other than the 
Project we are presently reviewing. 
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To our knowledge, no formal advisory ruling was ever received 
from EPA's Office of General Counsel, although the Region I 
office apparently did receive preliminary informal advice that 


its position on Section 9 may have been somewhat extreme. 


About the same time that this correspondence with EPA took 
place, the NRC and EPA initiated a Section 7 consultation with 
the National Marine Fisheries Service ("NMFS") to determine 
whether the operation of the Montague plant would jeopardize the 
continued existence of the Shortnose Sturgeon or result in the 
destruction or adverse modification of its critical habitat. 
However, by this time it was clear from discussions and 
correspondence with EPA that it had already drawn two 
conclusions. First, EPA had concluded that Section 9 of the Act 
constituted a "zero taking" rule which would prohibit the 
entrainment or impingement of any Shortnose Sturgeon eggs, 
larvae or adults by the Montague intake structure. Second, EPA 
had determined that it had serious doubts about whether it could 
issue any approvals under the Clean Water Act, regardless of the 
outcome of the Section 7 consultation, if the activity being 
authorized would result in "takings" which were prohibited under 


its strict reading of Section 9 of the Act. 
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Several months later, the consultation process with NMFS 
bogged down in @ series of requests for burdensome atudies. 
Those studies were not performed primarily because we believed 
that such expensive and time-consuming efforta could not be 
qustified in light of EPA‘s position on Section 9. If EPA felt 
that Section 9 was a bar to the approval of our application 
under the Clean Water Act, the outcome of the Section 7 
consultation was obviously irrelevant. The consultation was 


never completed. 


The licensing effort for the Montague plant was finally 
suapended in mid-1978. There were a number of reasons for this 
euapension. These included financial constrainta, a decline tn 
the demand for power and difficulties in commencing @ joint 
hearing between the NRC and the Massachusetts Energy Facilities 
Siting Council, as well as the problema which we hed encountered 
in resolving the Shortnose Sturgeon issues. We believe that the 
wncertainty about the operation of Section 7 and Section 9 was a 
significant factor in our failure to obtain # ruling on the 


suitability of the Montague site. 


The Montaque plant waa cancelled in 1986. Although the 
Montague site still remains a prime location for an electric 
generating station, its use for that purpose is severely limited 
due to the presence of the Shortnose Sturgeon and uncertainty 


about the application of the Act. 
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The Lessons of Montague 


Looking back on the Montague experience, the positions taken 
by EPA in 1977 and 1978 are instructive for two reasons. First, 
EPA's interpretation of Section 9 requires an applicant to prove 
a negative. Because EPA read Section 9 as a "zero taking” rule, 
if we wanted EPA's approval under the Clean Water Act we had to 
demonstrate that we would never entrain a single egg or 
larva or impinge a single adult. Obviously, it is impossible to 


make such a showing. 


Second, the EPA position rendered the Section 7 consultation 
process meaningless. EPA had serious doubts about whether it 
could approve an activity which would result in "takings" under 
its strict reading of Section 9. If EPA felt that it could not 
issue any approval due ee econ 9 even if we had obtained a 
favorable Section 7 consul tation; then the consultation 


would be a pointless ritual. 


The Double Jeopardy Risk 


Our problems with the Act transcend our experiences with 
EPA. The "double jeopardy" risk was our overriding concern. 
Even if we had obtained a "no jeopardy" opinion from NMFS in the 
Section 7 consultation, and even if EPA had approved our intake 


structure, and even if the NRC had issued a construction permit 
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and later an operating license, Section 9 would have continued 
to haunt us. Once the plant was fully built and operational, at 
a cost in excess of two billion dollars, a private party might 
bring suit to enjoin the operation of the plant on the grounds 
that it would cause a violation of Section 9. We simply could 


not afford that risk. 


This "double jeopardy" concern is not unfounded in light of 
the absolutist ruling of the U.S. Supreme Court in TVA v. 
Hill, 437 U.S. 153 (1978), the famous snail darter case. The 
Court there held that in considering whether to issue an 
injunction to enjoin a violation of Section 7, a balancing of 
costs and benefits is not permitted. The Court stated that 
Congress meant exactly what it said. The plain language of the 
Act prohibits federal action that would jeopardize the continued 
existence of an endangered species or result in the destruction 


of its critical habitat. 


No subsequent case interpreting Section 7 or Section 9 has 
been decided by the Supreme Court. However, the language of 
Section 9 is framed in even more absolute terms than the 
language of Section 7. Accordingly, even if we obtain a 
favorable Section 7 consultation, we cannot be confident that, 
if a lawsuit were filed alleging a violation of Section 9, a 
court would balance the equities and refuse to enjoin the 


operation of a completed power plant. 
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The Act Offers No Reasonable Alternative 


There is no reasonable alternative course open to a utility 
faced with a Section 9 problem. The deepest fear is that a 
court might issue an injunction against the operation of a plant 
because an isolated or inadvertent "taking" had occurred in 
violation of Section 9. Even worse, an injunction might be 
issued, wrongly we believe, just because the utility couldn't 
prove that a Section 9 taking would not occur. With new large 
central station generating facilities costing billions of 


dollars, utilities simply are not able to assume such risks. 


We have been told in discussions with NMFS that the 
government would not prosecute an alleged violation of Section 9 
if an applicant had obtained a "no jeopardy" opinion under 
Section 7. We have also seen a memorandum prepared by the 
Associate Solicitor of the Department of the Interior which 
expresses the view that an implied exemption from Section 9 
arises following the receipt of a "no jeopardy" opinion under 


1 


Section 7. While we commend these reasonable positions, 


reliance on a government interpretation or policy is not a 


7 See Memorandum dated December 30, 1981, from Associate 
Solicitor, Conservation and Wildlife, to Associate Director, 
Federal Assistance, Fish and Wildlife Service. 
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reasonable alternative for a utility which is considering a 
multi-billion dollar investment. A third party could go to 
court, despite the government's position, to seek the relief 
that even the government believes is inappropriate. Moreover, 
the government's position on these issues would not be binding 


on a court. 


Another alternative would be to go through the exemption 
procedure added by the 1978 amendments to the Act. Following an 
unfavorable Section 7 consultation, an applicant can now 
apply for an exemption from the Endangered Species Committee. 

If the exemption is granted, any activity which is necessary to 
carry out the approved activity will also be exempt from the 
prohibition against taking in Section 9. (See Section 7(0) 

of the Act.) This provision helps to highlight one of the 
anomalies between Section 7 and Section 9 of the Act. Any 
activity for which a Section 7 exemption is granted is also 
exempt from Section 9. Yet, in order to apply for the Section 7 
exemption, an applicant must first obtain an unfavorable 
Section 7 consultation. On the other hand, in cases where a 
favorable Section 7 consultation is obtained, there is no 
immunity whatsoever to Section 9. Congress could not have 


intended this contradictory result. 


Furthermore, the exemption procedure is extremely burdensome 


and involves extremely strict standards. The exemption 
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procedure takes place at three different levels, culminating in 
a ruling by a specially appointed, Cabinet-level committee. 
Only two projects have gone through this procedure, and only one 


was granted an exemption. No applicant can anticipate success. 


The Prohibition Contained in Section 9 is Unnecessary 


Following Favorable Consultation 


The prohibition in Section 9 is unnecessary in those 
situations in which a favorable Section 7 consultation has been 
obtained. The consultation process is sufficient to prevent the 
extinction of an endangered or threatened species or the 
destruction or adverse modification of its critical habitat. 
Section 9 only adds a heavier burden that may penalize an 
applicant which has complied in good faith with Section 7. An 
incidental and inadvertent taking will not threaten the survival 
of most endangered species. It may, however, needlessly 


penalize the owners of useful facilities and their customers. 


Furthermore, under our proposal, where no Section 7 
consultation has been obtained because there is no federal 


involvement in the activity in question, Section 9 would remain 


fully operative. 
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Conclusion 


If the Secretary issues a “no jeopardy” opinion in 
connection with & proposed project, that project should be 
permitted to proceed without further risk under Section 9 of the 
Act. Similarly, if the Secretary suggestea “reasonable and 
Prudent alternatives” to the proposed courme of action pursuant 
to Section 7?(b) of the Act, and the applicant agrees to adopt 
one of those alternatives, the project should not be subject to 
further riek under Section 9 of the Act. We believe our 
Proposed amendment meets these goals and would eliminate the 


inherent contradiction Detween Sections 7 and 9. 


Accordingly, we propose that the present Section 7(0}[16 


U.S.C. §1536(0)] of the Act be deleted and that the following be 


substituted in ite place: 


Notwithstanding Sections 4(3) [16 

U.S C. §$1533(dI) and Gia) (16 USC, 
$1536(a)}) of the Act or any regulations 
promulgated pursuant to such sections, 
{1} any action for which an opinion has 
been rendered pursuant to Section 
Virpil6 U.S.C. §IS36(bn)] which concluded 
that such ection i not likely to 
jeupardize the continued existence of 
any endangered specie@s or threstened 
apeci@a or result in the destruction or 
adveree modification of the critical 
habitat of such epeci@s, (13) any action 
tecomrended by the Secretary pursuant to 
Se-tion 74b) [16 USC. $idS3o{bd)| as a 
reasonable and prudent alternative or 
(321) @ny action tor which an exemption 
is qQranted under Section Tihhil6 U.S C. 
f.bsethy] of this Act, shall not be 
considered a taking of any endangered or 
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threatened species with respect to any activity which 
is necessary to carry out such action. 

It should be noted that our proposed amendment merely builds 
on the exemption from Section 9 which already exists in Section 
7(0) of the Act. Thus, our approach would allow the 
contradiction between Section 7 and Section 9 to be eliminated 


without requiring any changes in other parts of the Act. 


Thank you for allowing me to testify here today. 
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NORTHEAST UTILITIES 
A Summary of Significant 
Environmental Programe 
Northeast Utilities and its subsidiary companies, The 

Connecticut Light and Power Company ("CL&P"), The Hartford 
Electric Light Company (“HELCO"), Western Massachusetts Electric 
Company ("WMECO"), and Holyoke Water Power Company ("Holyoke"), 
have long recognized the need for environmental awareness and 


reeponsiblility. 


Some examples of Northeast Utitities' accomplishments in 
environmental protection and in the propagation of fish and 


wildlife follow: 


*Holyoke completed construction of the most successful 
upriver ahad passage facility along the Atlantic seacoast in 
1985 at Holyoke, Massschuesetts. Holyoke hed begun 
experimenting with methods to lift the American shad over the 
Holyoke Dam in the 1950s. After several experiments, a fish 
elevator was built that lifts the ehad more than 50 feet, then 
relesaes them above the dem. Annusel use of thie facility has 


grown from §,000 shad in 1955 to 347,000 shad itn 198]. More 
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than 300 Atlantic salmon were also lifted and captured at the 
Holyoke fishlift in 1981 by fisheries agencies. The salmon 
capture was especially significant as part of a federal program 


to restore historic salmon runs to the Connecticut River. 


Holyoke was awarded the U.S. Department of Interior's 
Conservation Service Award in 1956 for the. successful 
development of the Holyoke fishlift. This was the first time 
the Department of Interior's Conservation Service Award was 


given to a corporation. 


*Northeast Utilities recently developed a system that 
assists American shad to migrate downstream at the Boatlock 
Station hydroelectric plant in Holyoke. This experimental 
system, which is the first of its kind in the United States, 


herds and diverts the shad around the Holyoke Dam. 


*A three-fishladder complex was completed at Turners Falls, 
Massachusetts, in 1980. Northeast Utilities, in cooperation 
with state and regional fisheries agencies, built the complex, 
which opens an additional 30 miles of river to American shad and 
Atlantic salmon. The fish ladders permit shad and salmon to 


swim upstream in increments of about one foot at a time. 


*Northeast Utilities has designed and developed the most 


sophisticated data acquisition network of any utility in the 
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United States. Meteorological towers record data every few 
seconds, 24 hours per day, on wind speed and direction, light 
intensity and sulfur dioxide levels at every major Northeast 
Utilities plant site. Underwater monitors track water 
temperature and pH levels. This data is fed by telephone lines 
into a computer at Northeast Utilities headquarters in Berlin, 
Connecticut, where it is used to insure compliance with federal 
and state agency requirements. Northeast Utilities was the 
first utility in the country to have a completely automated data 


gathering system. 


*Long-term ecological monitoring has been underway at the 
Millstone Point nuclear power station on Long Island Sound since 
1968. Independent research is carried out to study plankton, 
benthos, fish and terrestrial ecology. Northeast Utilities 
maintains a full-time staff of 28 scientists and technicians at 
the Millstone Point site to conduct these studies. Initiated by 
Northeast Utilities in 1968, these studies were incorporated as 
conditions of the plant's operating licenses and discharge 


permits in 1973. 


*A unique fish barrier was constructed at the outlet of a 
thousand-foot discharge quarry at Millstone Point to minimize 
thermal stress on fishes. Northeast Utilities voluntarily 
developed and erected this "venetian blind" eype barrier, which 


has proved very effective. 


*Three special nesting platforms were constructed on the 
Millstone Point site over the past 10 years to protect and 
encourage the propagation of the American Osprey, which is a 
rare bird in the Northeast. Osprey were nesting on an old 
derrick at the former Millstone quarry site, and Northeast 
Utilities built the first platform as a substitute when the 
derrick was removed. The first nesting platform proved so 
popular, two more were built. Thirty-two of the 192 osprey 
known to have been born in Connecticut over the past 10 years 


were born in these nests. 


*When Connecticut shoreline residents grew concerned over a 
spreading problem with eelgrass, a locally abundant sea grass, 
Northeast Utilities voluntarily awarded a research contract to 
the University of Connecticut to determine the cause. The study 
concluded that the problem was the result of natural phenomena, 


not the operation of the Millstone plant. 


*A four-year research program to examine the potential 
benefits of waste heat in condenser cooling water was initiated 
in 1976. An experimental research facility was established at 
the Millstone plant to explore the use of the heated discharge 
for aquaculture, i.e., the farming of shellfish. Scallops 
had been a traditional harvest in the area. In response to 
local and state interest, laboratory rearing techniques for 


scallops were developed and seeding experiments were conducted. 
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*The winter flounder was also the subject of extensive 
Millstone Point studies. Northeast Utilities supported the 
development of a computer-based mathematical model designed to 
simulate the effect of the three Millstone units on the winter 
flounder. The model, completed under the direction of 
scientists at the University of Rhode Island, was one of the 
first to combine both hydrodynamic and life history factors in 
order to predict the changing effects on a species over the life 


of a power plant. 


*An elaborate bioassay program has been established at 
Millstone Point using approved EPA procedures to investigate the 
short- and long-term effects of effluents on Long Island Sound 
organisms. Northeast Utilities initiated this program because 
it believed the results would be scientifically useful in the 
future. In fact, studies to date have shown that there is no 
short- or long-term toxicity associated with the Millstone Point 


discharge. No outside agency required the program. 


*At the Connecticut Yankee atomic power station, Northeast 
Utilities undertook a milestone ecological study from 1965 to 
1972 on the possible impacts of the power plant on the 
Connecticut River. The report focused on the impact of the 


thermal discharge on benthic organisms and resident and 
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anadromous fishes. This study was the first in-depth 
exploration of the impact of a power plant on a river. It was 
chosen by the American Fisheries Society to be the subject of 


its first published monograph. 


*Northeast Utilities owns and operates over 800 acres of 
recreational facilities at the Northfield Mountain Pumped 
Storage Project in Northfield, Massachusetts. Ten naturalists 
and rangers as well as seasonal assistants staff the 
facilities. Northfield provides approximately 25 miles of 
trails which can be used for cross country skiing, horseback 
riding or hiking. The cross country skiing program includes 
instruction, rental equipment, grooming and nordic ski patrol. 
Other activities include an interpretative river boat ride, 
camping at Bartons Cove or Mums Ferry and year round naturalist 
programs. This year, Northfield was host to the U.S. Olympic 


cross country ski team. 


These studies and projects are only a portion of Northeast 
Utilities’ accomplishments in the area of environmental 


protection. 


O 


